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In the District Court for the Territory of Alaska, 
Third Division. 
Names and Addresses of Attorneys of Record. 
HK. E. RITCHIE, Valdez, Alaska, 
Attorney for Plaintiff and Appellee, John, 
Pedrin. 
R. J. BORYER, Cordova, Alaska, 
Attorney for Defendant and Appellant, 
The Beatson Copper Company, a Cor- 
poration. [1*] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
LE llemmolon te, 
VS. 
THE BEATSON COPPER COMPANY, a Corpora- 
tion, 
Defendant. 
Complaint, 
Plaintiff alleges: 
I. 


That defendant is a corporation engaged in operat- 
ing a mine on Latouche Island, Prince William 
Sound, Territory of Alaska. 

IT. 

Part of the operation of said mine is conducted by 
detaching the ore body and adjacent earth and rock 
from the walls of a large cavity called a ‘‘glory hole’’ 


*Page-number appearing at foot of page of original certified Record. 
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by the use of dynamite inserted into drill holes and 
discharged, according to usual mining custom. 
After firing a charge or ‘‘shot’”’ of dynamite in the 
walls of the glory hole it usually happens that por- 
tions of the wall are loosened but do not fall with 
the mass brought down by the dynamite discharge. 
Tt is the rule absolutely required by safe mining, 
and usually followed at defendant’s mine, after a 
‘‘shot”’ is fired to make a careful examination of ad- 
jacent walls from which fragments might fall upon 
men working near, and to ‘‘bar down”’ or pry loose 
with crowbars all loosened portions of the wall. 
These precautions for insuring a safe place for min- 
ers and laborers to work are recognized rules of care- 
ful and safe mining and constitute a duty devolving 
upon the mine operator and his vice-principal, [2] 
the foreman of the shift boss directing the work. 
IQUE, 

On or about February 1, 1918, plaintiff was work- 
ing for the defendant as a mucker in said glory hole 
on the night shift, beginning after dark, at 7 o’clock 
P.M. A short time before plaintiff began work on 
said shift a powder charge had been fired in one side 
of said glory hole to bring down ore and rock. After 
the mass of ore, rock and earth severed from the 
wall by said shot had fallen, defendant negligently, 
recklessly and wrongfully failed and neglected to 
make sufficient examination of the wall from which 
said rock and earth had been detached and to “‘bar 
down”? all loose rock and earth adhering to said wall. 
When plaintiff began work on the night shift at 
seven P. M. he had no knowledge of the condition of 
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the wall or of the fact that defendant had failed to 
take the usual and proper precautions for the protec- 
tion of the men working in said glory hole by care- 
fully removing from the wall all loose portions un- 
settled by the shot before mentioned and still adher- 
ing thereto. Plaintiff’s work was that of ‘‘bulldoz- 
ing’’ or breaking large rocks with powder at the 
bottom of the glory hole. From 11:30 P. M. to 12:30 
A. M. plaintiff was off duty at dinner, and while he 
was absent from the glory hole a dynamite charge in 
a portion of the wall adjacent to that where the 
afternoon shot had been fired, as an effect of which 
rock and earth were still further loosened in that 
part of the wall last mentioned. Immediately after 
plaintiff returned to work in the glory hole at 12:30 
A. M. several tons of rock and earth loosened by the 
afternoon shot and further loosened by the adjacent 
shot fired a few minutes before, suddenly, without 
warning, and with great velocity and force, fell upon 
plaintiff, who was stooping over at his work, before 
he had time to move out of its way, causing plaintiff 
the following injuries, to wit, the humerus of plain- 
tiff’s left arm was broken and the flesh and muscles of 
said arm above the elbow were severely contused and 
lacerated; a deep gash several inches long was cut 
through the [8] flesh to and into the bone along 
plaintiff’s sternum from a point Just below the clav- 
icle, severing ligaments attaching several ribs to the 
sternum, the same source of injury severely lacerating 
and contusing the flesh and muscles along said gash 
and below it; a deep and ragged cut was made in the 
upper left breast between the shoulder and nipple 
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lacerating the flesh and severing the muscles; a gash 
four inches long was cut to the bone from the temple 
down to the cheek. Plaintiff lay in the hospital at 
Latouche for more than three months before he was 
able to leave his bed. During nearly all of that time 
plaintiff’s arm was confined in a plaster cast, and 
his body was closely bound so as to prevent the moy- 
ing of muscles that by action would open the cuts 
and lacerations of the body heretofore described. 
Plaintiff remained in the hospital nearly six months 
before he was sufficiently recovered to be discharged. 
During his confinement in said hospital plaintiff suf- 
fered great and constant physical pain and anguish 
of mind, and for some time after he was discharged 
continued to be sick, sore, lame and disordered. 
Plaintiff is not yet able to perform manual labor 
which puts any strain upon his left arm and upper 
body where he sustained the injuries complained of, 
and he still suffers pain when he exerts the said in- 
jured parts. Plaintiff believes that his injuries are 
to some degree permanent, that he will never fully 
recover therefrom and attain the same health and 
strength he possessed before suffering said injuries. 
At the time of suffering said injuries plaintiff was 
a strong able-bodied man, thirty-three years of age, 
a miner by occupation, at which employment he was 
able to earn, and when opportunity offered had 
earned, and received the highest going wages as a 
miner, having at times received four dollars a day 
and board. At the time of his said injury he was re- 
ceiving two dollarsanda half per day and board from 
defendant corporation. For more than six months 
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after his said injuries plaintiff was [4] unable to 
engage in any gainful occupation or to perform any 
work by which he could earn a livelihood, and he is 
now unable and will remain unable for a long time 
to come to work at his regular occupation as a miner, 
and may never be able to do so; he is able now only to 
perform inferior and menial tasks not requiring great 
strength, and in performing such work he often suf- 
fers great pain resulting from exertion and strain of 
the injured parts of his body and left arm. 
IV. 

Plaintiff alleges that while working on the shift in 
said mine as hereinbefore recited he was under the 
immediate direction and orders of one Green, whose 
first name is to plaintiff unknown, who was then and 
there shift boss or foreman of said work and vice- 
principal of defendant corporation, and it was the 
duty of said foreman acting for defendant corpora- 
tion to provide a reasonably safe place to work for 
the men under his direction by taking all reasonable 
precautions for their protection, and in discharge 
of such duty it was incumbent upon him to see and 
provide that after a shot was fired in the wall of said 
glory hole no loosened fragments were allowed to re- 
main upon the wall from which they might without 
warning become detached. Plaintiff alleges that 
said foreman and vice-principal willfully and negli- 
gently and recklessly failed to discharge said duty 
in this instance, and that his said wrongful neglect 
was the direct and proximate cause of plaintiffs’ 
said injuries. Plaintiff alleges that when he went 
to work on the night shift as aforesaid the said glory 
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hole was very dark and it was necessary to perform 
his said work of bulldozing by the light of a lantern 
which was held for him by another man; that he had no 
knowledge of [5] the unsafe condition of said wall 
and no means of knowledge in the ordinary course 
of his employment; that when he returned to work 
in said glory hole after dinner at about 12:30 A. M. 
as aforesaid he had no knowledge of the fact that the 
wall above his place of work was in a dangerous con- 
dition, and had no means in the ordinary course of 
his employment of acquiring knowledge of that fact; 
that he was ordered by said foreman to resume im- 
mediately his work of bulldozing at the bottom of the 
glory hole and was so engaged and was working by 
the light of a lantern held by a co-employee, named 
John Schmidt, and commonly called ‘‘Russian 
John,’’ when the mass of rock and earth fell upon 
him from said wall as hereinbefore described. 
Y. 

Plaintiff alleges that by reason of the injuries so 
suffered by him as hereinbefore described he has 
been damaged in the sum of Ten Thousand Dollars. 

WHEREFORE plaintiff prays judgment against 
the defendant, the Beatson Copper Company, for the 
sum of Ten Thousand Dollars ($10,000), his damages 
so as aforesaid sustained, and for the costs of this 
action. 

EK. EK. RITCHIE, 
Attorney for Plaintiff. 
United States of America, 
Territory of Alaska,—ss. 
John Pedrin, being duly sworn, says he is the 
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plaintiff in this action; that he has read the fore- 
going complaint and he believes the same to be true. 
JOHN PEDRIN. 
Subscribed and sworn to before me this 20th day 
of September 1913. 
[Seal ] ANTHONY J. DIMOND, 
Notary Public. 
My commission expires Mar. 13, 1917. [6] 
[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Sept. 20, 1913. 
Arthur Lang, Clerk. [7] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Cor- 
poration, 
Defendant. 
Answer. 


The Beatson Copper Company, a corporation, for 
answer to the complaint in this action says: 
f. 
Answering paragraph I of the complaint, admits 
all of the allegations contained therein. 
JUL. 
Answering paragraph ITI of the complaint, admits 
that part of the operation of its mine is conducted 
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by detaching the ore body and adjacent earth and 
rock from the walls of a large cavity called the glory 
hole by use of dynamite inserted into drill holes and 
discharged. 

Says that it has no knowledge or information suffi- 
cient to form a belief as to all other allegations set 
out in paragraph II; therefore denies same. 

IDOE 

Answering paragraph IIIT defendant admits that 
the plaintiff was working for the defendant on or 
about February Ist, 1913, but says that it does not 
have knowledge or information sufficient to form a 
belief as to each and all of the other allegations al- 
leged in paragraph III of the complaint, therefore 
denies same. 

IV. 

Answering paragraph IV defendantsaysthat '[8] 
it does not have knowledge or information sufficient to 
form a belief as to each and all of the allegations con- 
tained therein; therefore denies same. 

Vv. 

Answering paragraph V defendant denies each 

and all of the allegations contained therein. 


AFFIRMATIVE DEFENSES. 
if 
Defendant for first affirmative defense alleges that 
if the plaintiff was injured at the time and place set 
out in his complaint, that such injuries arose from 
and grew out of risks incident to his employment and 
which the plaintiff assumed. 
[I. 
That if plaintiff was injured at the time and place 
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mentioned in his complaint, that such injuries were 
due to the negligence of the plaintiff himself and or 
by the negligence of a fellow-servant. 
WHEREFORE defendant prays that this action 
be dismissed and that it be allowed its costs and dis- 
bursements in this action. 
R. J. BORYER, 
Attorney for Defendant. 


United States of America, 
District of Alaska,—ss. 

R. J. Boryer, being first duly sworn, upon his 
oath deposes and says that he is attorney for the 
Beatson Copper Company, the defendant herein; 
that he has read the above answer, knows its contents 
and believes same to be true. That this verification 
is made by him for the reason that the officers of the 
defendant company are about seventy miles distant 
and this affiant is unable to secure their verification, 
and for the further reason that E. E. Ritchie, attor- 
ney for [9] plaintiff, has consented that this 
answer can be verified by this affiant and that he 
would waive verification as required by the statutes. 

R. J. BORYER. 


Subseribed and sworn to before me this 20th day 
of October, A. D. 1913. 
[Seal ] THOS. P. GERAGHTY, 
Notary Public. 
My commission expires Feb. 13th, 1915. 


[ Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Oct. 21, 19138. Arthur 
Lang, Clerk. By K. L. Monahan, Deputy. [10] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 683. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY a Corpo- 
ration, 
Defendant. 


Motion for Nonsuit. 

Comes now the defendant, the Beatson Copper 
Company, by its attorney, R. J. Boryer, and moves 
the Court for a nonsuit in this action for the follow- 
ing reasons: 

I. 

Because the plaintiff alleges in his complaint that 
he is an experienced miner, capable of earning the 
highest wages for mining; that his evidence shows 
that he has followed mining for several years; that 
he had worked in and around the place where he was 
injured ever since beginning work for the defendant 
company, and had been working in the pit or hole 
where the accident occurred for about two weeks and 
knew the conditions surrounding the place where he 
was working; that he admitted he had seen the driller 
bore the holes and load same and heard the shots 
fired at the place or point where his injury happened 
and which shot or shots the plaintiff claims in his 
complaint was the cause of the earth falling and in- 
juring the plaintiff. 
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II. 

For the further reason that the plaintiff himself, 
although being an experienced miner and knowing 
that the shots complained of in his complaint had 
been fired at the place mentioned in his complaint, 
which caused the injury, proceeded to work without 
either examining or in any other manner trying to 
[11] ascertain the condition of the place where he 
was going to work. 

III. 

For the further reason that the plaintiff has failed 
to show or establish what relation, if any, the fore- 
man or shift boss bore to the defendant and the 
duties, responsibility and authority of said foreman 
of shift boss in connection with the defendant com- 
pany while the evidence does show that said foreman 
or shift boss in connection with the defendant com- 
along with the plaintiff and was a fellow-servant. 

IV. 

For the further reason that the plaintiff has failed 
to show that the defendant company was negligent in 
any manner and has failed to establish and make out 
a case against this company. 

Rk. J. BORYER, 
Attorney for Defendant. 

[Endorsed]: Filed in the District Court, Territory 
vf Alaska, Third Division. Nov. 10, 1918. Arthur 
Lang, Clerk. By Thos. P. Geraghty, Deputy. [12] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY a Corpo- 
ration, 
Defendant. 


Motion for Directed Verdict. 

Comes now the defendant, the Beatson Copper 
Company, by its attorney, R. J. Boryer, and moves 
the Court to direct a verdict in favor of the defend- 
ant for the following reasons: 

Il. 

Because the plaintiff alleges in his complaint that 
he is an experienced miner, capable of earning the 
highest wages for mining; that his evidence shows 
that he has followed mining for several years; that 
he had worked in and around the place where he was 
injured ever since beginning work for the defendant 
company and had been working in the pit or whole 
where the accident occurred for about two weeks, 
and knew the conditions surrounding the place where 
he was working; that he admitted he had seen the 
driller bore the holes and load same and heard the 
shots fired at the place or point where his injury 
happened, and which shot or shots the plaintiff 
claims in his complaint was the cause of the earth 
falling and injuring the plaintiff. 
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i: 

For the further reason that the plaintiff himself, 
although being an experienced miner and knowing 
that the shots complained of in his complaint had 
been fired at the place mentioned in his complaint, 
which caused the [13] injury, proceeded to work 
without either examining or in any other manner try- 
ing to ascertain the condition of the place where he 
was going to work. 

JOBE 

For the further reason that the plaintiff has failed 
to show or establish what relation, if any, the fore- 
man or shift boss bore to the defendant, and the 
duties responsibility and authority of said foreman 
or shift boss in connection with the defendant com- 
pany, while the evidence does show that said fore- 
man or shift boss was engaged in a common employ- 
ment along with the plaintiff and was a fellow-ser- 
vant. 

IV. 

For the further reason that the plaintiff has failed 
to show that the defendant company was negligent in 
any manner and has failed to establish and make out 
a case against this defendant. 

Ve 

For the further reason that the defendant in its af- 
firmative defense alleges and pleads that if the plain- 
tiff was injured, such injuries arose from and grew 
out of the risks incident to his employment and 
which the plaintiff assumed, also pleading as an af- 
firmative defense that if said plaintiff was injured, 
such injuries were due to the negligence of the plain- 
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tiff himself and or by the negligence of a fellow ser- 
vant; that the plaintiff has failed, neglected and re- 
fused to deny or otherwise plead to said affirmative 
defenses, thereby admitting same. 
R. J. BORYER, 
Attorney for Defendant. 

[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Nov. 11, 1913. 
Arthur Lang, Clerk. By T. P. Geraghty, Deputy. 
[14] 


[Bill of Exceptions. | 
Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17, 1913. Arthur Lang, 
Clerk. By K. Ll. Monahan, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 683. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Cor- 
poration, 
Defendant. 


TRANSCRIPT OF RECORD. 

BE IT REMEMBERED, that the above-entitled 
cause came on duly and regularly to be heard on 
Monday, the tenth day of November, 1913, at 10 
o’clock A. M. before the Honorable F. M. BROWN, 
Judge of said Court, and a jury: 
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The plaintiff being represented by his attorney 
and counsel, E. E. RITCHIE, Esq. : 

The defendant being represented by its attorney 
and counsel, R. J. BORYER, Esq. : 

A jury having been empaneled, an opening state- 
ment was made by Mr. Ritchie on behalf of the plain- 
tiff, Mr. Boryer waiving any statement on behalf of 
the defendant. 

WHEREUPON the following additional pro- 
ceedings were had: [15] 


INDEX. 
PLAINTIFF’S CASE. DEFENDANT'S CASE. 
Pedrin, John Smith, L. V. 
De)  DIreCi es: Jee 104. 
Cots’ |e Wo? LCOLOSS 2.26) 107 
Boyle, F. M. 
int ee 63 
(CUACS | | a 66 
Schmitt, John 
16 72 
Ce 78 
Gleason, Wm. 
JD, 100 
(OOSS 102 
Monon 1or Norsmit,....0..... 102 


Motion for Directed Verdict ..118 
Instructions of the Court.....120. [16*—1+] 


*Page-number of Original Certified Transcript of Record. ; 
tOriginal page-number in Bill of Exceptions as same appears in Original 
Certified Transcript of Record. 
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Exceptions Taken by Defendant During Examina- 
tion of Jurors. 
Examination of Juror T. J. Lane. 
(By Mr. BORYER.) 

Q. Are you acquainted with the plaintiff in this 
case? A. No. 

Q. Are you acquainted with the defendant cor- 
poration? A. No. 

Q. Have you heard anything of the facts in the 
case? A. No. 

Q. Have you any bias or prejudice against cor- 
porations? A. No. 

Q. Do you feel if you were retained as a juror in 
this case that you could give them the same con- 
sideration as you would an individual? 

A. Yes, sir. 

Q. Are you acquainted with Mr. Ritchie? 

Ai, SOE, 

Q. The relation of attorney and client doesn’t 
exist between you? A. No. 

Mr. BORYER.—We pass the juror for cause. 
(By Mr. RITCHIE.) 

Q. When you lived at Katalla were you identified 
in any way with the Katalla Company? Aaa. 

Q. You never have done any business with those 
companies ? AS NO; Sil. 

Mr. BORYER.—At this time I desire to interpose 
an objection to the questions pertaining to the 
Katalla Company or the [17—2] Copper River & 
Northwestern Railway Co. or any company other 
than the Beatson Copper Co. 
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Mr. RITCHIE.—It is only to lay the foundation 
of a peremptory challenge if it became necessary. I 
might object to his asking these jurors whether the 
relation of attorney and client exists between the 
jurors and myself, because that is not a necessary 
disqualification. 

By the COURT.—I think it is proper to deter- 
mine the character of employment the juror may 
have had and as affecting his feeling in cases of this 
kind. The objection will be overruled. 

To which ruling of the Court counsel for defend- 
ant then and there duly excepted; exception allowed. 

By the COURT.—The jurors will be cautioned 
that it has nothing to do with this case—it doesn’t 
matter whether one of the jurors or anyone else 
worked for the Katalla Company or any other com- 
pany,—the only issue in this case is the Beatson 
Copper Co., and you should not allow any matter of 
that kind to prejudice your minds. 

Mr. RITCHIE.—I particularly avoided the use 
of the generic term by which those companies are 
commonly known. 

Mr. BORYER.—We desire to take an exception 
to the remark of counsel. Exception allowed. 


Examination of Juror W. Thomas. 
(By Mr. BORYER.) 
. You reside in Valdez? Ae Vecusne 
. How long have you resided in Valdez? 
. A little over five years. 
. What is your occupation? [18—3] 
. Meat-cutter. 
. Are you acquainted with the plaintiff in this 
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case? A. I have seen him several times. 

Q. Are you acquainted with the defendant, the 
Beatson Copper Company ? A. No, I think not. 
Q. Are you acquainted with Mr. Van Campen? 

A. No. 

@. Have you heard any of the facts in this case? 

A. I can’t say I have, no; I heard of the case, that 
there was such a case pending, that is all. 

Q. You have not heard any of the facts in the 
case? A. Not that I know to be the facts; no. 

. You have heard the case talked of ? 

. [heard some of the boys speak of it down here. 
Heard who? 

One of the boys that worked down at the mine. 
Did he go into details, how it happened ? 

No. 

Where was it you heard this conversation ? 
Here in Valdez. 

. Between whom? A. Mr. Florence. 

. Who was doing the talking, the plaintiff? 

INO 

Do you recall who it was? 

. Florence was the party’s name that was telling 
me about it—I think he happened to be working 
down there last winter. 

Q. From what you have heard, do you feel that 
you could sit as a juror in this case? [19—4] 

A. I can’t say that I should sit; no. 

Q. You think you have formed impressions from 
what you have heard that it would take evidence to 
remove ? A. To a certain extent, yes. 

Q. And you don’t feel, then, that you should sit 
as a juror? A. Why, no, I do not. 
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Q. You have formed an opinion from what you 
heard at that time? A. Slightly. 

Q. It would take some evidence to remove it? 

A. Some evidence. 

Mr. BORYER.—We challenge the juror for 
cause. 

(By Mr. RITCHIE.) 

@. Is Mr. Florence the young man who used to 
work in the post-office here? A Yes, sir, 

Q. He was working for the Beatson Copper Co. 
at the time this accident happened? 

A. I wouldn’t say whether he was working there 
at the time or whether he heard it; he told me there 
was such a case pending,—that is about all I can say. 

Q. Did he claim to know the facts? 

A. I couldn’t say he did. 

Q. Did he give you a pretty general idea of what 
the case was like and what the evidence would prob- 
ably be? ie Yes, Sir. 

Q. So you have now you think an opinion as to the 
merits? A. Yes, somewhat. 

Q. So that you could not start on the trial of the 
case as an absolutely impartial juror? [20—5] 

A. No, I could not. 

Q. Suppose at a very early stage of the trial it 
appeared that the purported facts already stated to 
you were wholly wrong, could you then try the case 
as though you had never heard anything regarding 
it? A. Yes. 

By the COURT.—Do you feel that you could lay 
aside any opinion you may have and absolutely dis- 
regard it and try the case and decide it entirely on 
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the evidence that you hear here in the courtroom? 
pees, Sir, 
By the COURT.—The challenge will be denied. 
Defendant is allowed an exception to the ruling. 
[21—6 ] 
[Testimony of John Pedrin, the Plaintiff, in His 
Own Behalf. ] 
JOHN PEDRIN, the plaintiff, called and sworn 
as a witness in his own behalf, testified as follows: 


Direct Examination. 

(By Mr. RITCHTE.) 

Q. What is your name? A. John Pedrin. 

Q. Are you the plaintiff in this action? 

A. Yes, sir. 

@. Where were you born? 

A. I was born in California, San Diego. 

Q. How oldare you?’ A. Iam over 34 now. 

Q. What has been your occupation since you have 
been grown up? 

A. Well, I have been following the mines—fire- 
man, working in the mines and firing. 

Q. Where have you worked in mines? 

A. I worked in Alaska, in Gray’s. 

Q. H. F. Gray’s? A. Yes, sir. 

Q. Whereabouts? 

A. The property he has got above the Bonanza, 
above the Kennecott, the glaciers. 

Q. Where else have you worked? 

A. I worked in another prospect there that Iverson 
had, right in Kennecott there—I worked a couple of 
months there. 
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Q. How long have you been in Alaska? 

A. About eight years. 

Q. Have you been working as a miner during all 
or most of that time? 

A. No, sir, I haven’t worked always in mining—I 
have worked [22—7] on the railroad. I worked 
over in Kennecott in the Bonanza mine,—not in the 
mine, but in the camp there; I worked for Mr. O’Neil 
and I worked at Miles Glacier, 49. 

Q. On the railroad ? A. Yes. 

Q. You mean O’Neil who used to be a foreman on 
the railroad? 

A. Yes, at that bridge and I worked all over, wher- 
ever I got a job I went to work. 

Q. Are you an experienced miner, that is, do you 
understand all ordinary mining work? 

A. J am no machine-man, but I can work in the 
mine—lI have always been a hammer-man, a single 
jack. 

Q. You understand hand drilling? ey es) cir. 

Q. You have done a good deal of that? 

A. Yes, I have done a good deal of that. 

@. And you consider yourself a good average man 
as a miner? 

A. Well, where I have been working in the mine. 

@. Where you have worked, have you drawn as 
high wages as other men, as a miner? 

A. Yes—where I have worked as a miner; yes. 

Q. When you were working for Mr. Gray were you 
working as a miner or mucker ? A. A miner. 

A. And drawing miner’s wages? A Ves) sir, 
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Q. When did you go to the Beatson Copper Co. 
mines ? 

A. I went early in the fall,—about this time of the 
year. . ae. 

Q. Last year? A. Yes, sir. [23—8] 

Q. About November 12th? 

A. Yes, sir, about—something like that; I am not 
exact about the date. 

Q. Who was superintendent of the mine at that 
time ? A. Mr. Van Campen. 

Q. Did you go to work at once when you went 
there ? 

A. No, I stayed there about a couple of weeks or 
more; I don’t remember exactly. 

Q. Then were you put at work? 

A. Yes, they put me to work after a while, when I 
was there. 
. What work did you do? 
. I went mucking. 
What wages were you paid there? 
. L was getting $2.50 and board. 
. That was the regular wages for muckers? 
. Yeswsir. 
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. Why were you put to work as a mucker—did 
you ask for work as a mucker or miner? 

A. As miners they only had two or three fellows 
to run the machine and they didn’t have any work 
for a miner and I asked for a single jack. 

Q. You went mucking because that was the best 
job they could give you? 

A. Yes, that was the job they gave me. 
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Q. Do you remember about what time this hap- 
pened—this accident ? 

A. I don’t know exactly what time it was—it was 
after one o’clock, anyhow. 

Q. About what time in the month? 

A. Well, it was in January,—I think about the 
last of the [24—9] month—I ain’t sure. 

Q. What month? 

A. In January, after Christmas. 

Q. January, last winter ? By SUES. ie, 

Q. January, 1913? A. Yes, sir. 

Q. How long had you been working steadily when 
this accident happened ? 

A. Steady I was working about two weeks. 

Q. What were you doing during those two weeks? 

A. Well, I was mucking and shoveling the snow— 
shoveling the cars and cleaning the track and bridge 
there. 

Q. Where did you work as a mucker? 

A. Well, I worked sometimes in that glory hole,— 
any place they put me to work. 

Q. Describe the mine, the glory hole and the side- 
hill there as well as you can, so as to make the jury 
understand the place where you were working—some 
of them have seen it and others I expeet have not— 
describe the glory hole and the surrounding hill, the 
works around there as well as you can. 

A. There is a glory hole—there is a tunnel, a big 
bluff—it is a big bluff and then at the foot of that 
bluff about 25 or 30 ft. there is a shaft there they 
eall 38, and they start that glory hole at the mouth 
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of that shaft, and so we were working, keep on com- 
ing toward the blacksmith-shop, that is from the 
bluff. 

Q. Now, are there two tunnels there about on the 
same level? 

A. Well, it is a tunnel around there and there is 
a little smaller tunnel there—there are several little 
tunnels [25—10] there,—I don’ know how ca 
they are. 

Q. This shaft, where is that with relation to one 
of the tunnels—does one of the tunnels run off to the 
south? 

A. A tunnel runs like that from that shaft, there 
is a long tunnel there. 

Q. Is this shaft close to the tunnel or in it? 

A. It is about 50 feet from it, I guess—I don’t 
know exactly how far it is. 

Q. You say they started the glory hole right at the 
shaft ? A. Yes, sir. 

Q. Where does that shaft lead out to? 

A. Leads to the level, to the lower level, so they get 
their ore on the cars below. 

Q. That is, they drop ore through this shaft to the 
lower level ? 

A. Yes, sir, to get it out to the eee 

Q. How irae is this glory hole? 

A. It is probably about 6 feet wide—I am not sure, 
©) or 6 feet—I am not sure how wide it is. 

Q. Is there more than one glory hole there? 

A. Well, the glory hole, when I was working there 
was only one that I know of. 

Q. Now, you refer to the raise there? 
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A. Which raise? 

Q. Did you mean the shaft when you said it was 
only 6 feet wide—I mean the big hole? 

A. The glory hole? 

Q. Yes, how big was that? 

A. That would probably be about 14 or 15 feet 
wide at the time and probably—they just start, you 
know, it wasn’t very big—10 [26—11] or 12 feet 


deep 
Q. It was 14 or 15 feet wide and how long? 
A. About 20 feet long; something like that. 
Q. It was something like 15 by 20 feet? 
A. Yes. 
Q. And how deep? 

A. Probably the side where the shaft was was 
probably 10 feet or 12 feet—I don’t know exactly. 

Q. You had worked in this hole before that night, 
had you? 

A. I start seven o’clock to work that night. 

Q. You had worked before that night? 

A. Yes, I work there once in a while; not a great 


Q. You started at seven o’clock ? A, Yes) Sint 

Q. Working in the glory hole? AS Yeu sme 

Q. At the bottom of it? 

A. Right at the bottom of it—we shovel right in 
the shaft. 

Q. Was there anyone working with you? 

A. Johnny Schmitt was working with me. 

Q. Anybody else? A. No, sir. 

Q. Was there anybody else working in any part 
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in the glory hole while rou were gone? 
A. Yes. I know ther were going to show. 
Q. Do you Enow whether ther did or not? 
A. Well I know ther did aon. 
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Q. Did vou hear it? A. Yes, sir. 
Q. Who was the foreman or shift boss. whichever 
they call him? 
. Mr. Green was the shift foreman at night. 
. On the shift starting at seven o'clock? 
Yes, sir. [28—13] 
Were you working under his orders? 
Yes, I was working under his orders. 
Now, after they fire off a shot in that glorv hole 
what do they usually do first? 
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A. Well. they always give us orders what we have 
got to do, so that night he gave me orders tw go and 
clear up that shaft and bulldoze that big rock thai fell 
down. 

Q. After they fire off a blast in the hole what is the 
first thing ther do—do they do anything about the 
walls? A. Yes. 

Q. What do they do? 

A. They just take the loose stuff down. bar down. 

Q. How do ther do that? 

A. They get bars and hammer and wedges. or if 
they don't. they get some powder, put it in the crack 
and fire it down. 

Q. I understand they go around with bars or ham- 
mers and trv to break down the loose rock that has 
been left hanging, that didn’t break clear off. 

A. Yes, they do that any place I work. 

Q. When rou came back, did anybody give rou any 
orders ? A. Yes, sir, Mr. Green gave me orders. 

Q. What did he tell you to do? 

A. He told me to go to that shaft 38, where there 
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was a glory hole, and bulldoze all them big rocks that 
fell down, that had been shot in there. 

Q. What part of the glory hole would that work 
be in? 

A. It was out in the shaft, right in the shaft. 

Q. Was it on the side of the glory hole or bottom? 

A. Right in the bottom of the glory hole where I 
have to do that work. [29—14] 

Q. Was anybody else put to work with you? 

A. No, only Johnny Schmitt was with me. I start 
to bulldoze—he tell me as quick as I can because he 
want to get some ore out of there. 

Q. Who told you that? 

A. Mr. Green—he said as quick as I can because 
he wanted to get some ore and I start, but he didn’t 
get through. 

Q. What happened ? 

A. I start to put in my bulldoze—I had a can of 
powder, about six or seven sticks of powder and 
about thirty or forty primers and I was around 
there fixing my bulldozes. 

Q. Who was with you? 

A. Johnny Schmitt was holding the lantern for 


Q. How much light was there in that glory hole? 
A. We only had a lantern. 

Q. Was it a dark night or light night? 

A. It was dark,—not dark, just medium. 

Q. Did you have any light except the lantern ? 
A. That is all I had, a lantern. 
Q. A small hand lantern ? 
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A. Yes, a small hand lantern. 

Q. You were bulldozing and Johnny Schmitt was 
holding the lantern? A. Yes, sir. 

Q. Tell what happened. 

A. Then I went around and I was pretty near 
ready to test my fuses—I had about twenty bulldozes 
all made out, all ready, so I went on my knees to fix 
up another bulldoze— 

Q. Get down on the floor and show the position 
you were in. 

A. I was in this position, like this (indicating), 
and so he was [80—15] standing like that (indi- 
cating), and I was fixing this up to test my shots and 
he hollered to me, but I had no time to get away. 

Q. Who hollered to you? 

A. Schmitt—and it hit me between the shoulders 
and I fell down and I know no more about it until 
quite awhile. 

. When you became conscious where were you? 

. I was out of the glory hole. 

. On the ground somewhere? 

. Yes, up on the ground. 

. What did they do with you? 

. Well, they helped me up to the hospital. 

. Where is the hospital ? 

. Down toward the beach. 

. How long were you in the hospital? 

. Well, I don’t know exactly. I was there pretty 
near four months, something like that—I don’t know 
exactly how long. I never took no attention to it. 

Q. How long were you in bed in the hospital? 
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A. Probably about two months. 

Q. Now, just tell the jury what injuries you re- 
ceived—tell how you were hurt, every hurt you had. 

A. I gota cut in here (indicating). 

Q. How big was that cut on the face at the time? 

A. They told me it was right to the bone. 

Mr. BORYER.—I move to strike that as hearsay 
—that the answer be stricken and the jury instructed 
to disregard it. 

Motion denied. Defendant allowed an exception. 

The WITNESS.—I got this cut in here and I got 
another cut in here and the doctor told me if it was 
a little further down [381—16] here it would have 
killed me, would have touched my heart. 

Q. Describe the cut a little more on your left 
breast. 

A. It was right in here—it came just a little 
above— 

Q. Tell what it was like, how deep it was and how 
big it was. 

A. It was about that big (indicating) and it just 
went right to the bone, to the ribs, and I had this arm 
broke right in here—I got this muscle all smashed 
right down here, all smashed—I got no strength at 
all in this arm, and another thing, I had this rib 
here— 

Q. Describe that. 

A. Right in here, right below the chest here. 

Q. How long was that cut and how deep? 

A. This wasn’t a cut; this was just this rib here 
was disconnected, so the doctor told me. I couldn’t 
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cough or couldn’t sneeze or nothing; it pretty near 
killed me. 

Q. Just describe to the jury how you were band- 
aged. 

A. Well, I had that big bandage all around me for 
probably two months and a half,—something like 
that. 

Q. What was that for? 

A. To hold this rib,—it was bleeding—to hold it 
together. 

Q. So it would knit? A. So it would knit. 

Q. Were you in bed during all that time? 

A. Well, I was in bed part of the time; yes. 

Q. This injury to your left arm, about where is 
it? Describe that as well as you can. 

A. Right in here (indicating) and so this muscle 
is all smashe¢ down. 

Q. Was the bone broken? 

A. Yes, the bone was clear broke and this muscle 
all smashed, [382—17] so I never got that muscle 
back in position—it is all in a lump here in my elbow, 
so I can’t do no hard work—TI have got a pain like 
a rheumatism all the time, so that is all I get hurt 
from. 

Q. You were in bed with your body strapped for 
about two months and a half as near, as you can 
remember ? 

A. I got up once in a while when I get a little 
better and go back to bed. 

Q. You were in the hospital altogether about four 
mouths, you think? 
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A. I think I was there about that long, more or 
less—I don’t know how long exactly because I didn’t 
take no attention to it. 

Q. Did you suffer any pain? A. Yes, I did. 

Q. Very much? 

A. Sometimes I feel that I would be dead better. 

Q. Was the pain constant or just now and then? 

A. It was pretty hard pains, you know. 

Q. From all of these injuries or from only part of 
them ? 

A. Yes, all these injuries—I suffered from this cut 
in here. 

Q. Describe it in your own words—just describe 
how you suffered, as near as you can. The nature 
of the pain, whether they are shooting pains or any- 
thing of that kind. 

A. I don’t know; there was a pain—it was pretty 
hard; I don’t know. 

Q. Did it affect your breathing in any way? 

A. Yes, sir, affected my breathing for quite a 
while. 

Q. Does it now or have you recovered ? 

A. I have recovered, I guess. [83—18] 

Q. But for quite a while, was it painful to breathe? 

A. Yes, it pains and I couldn’t breathe very good. 

Q. For about how long? 

A. That held me about two or three weeks like 
that—I couldn’t hardly breathe or sneeze. 

Q. For how long did you suffer pain from these 
injuries to your body? 
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A. I suffered about—pretty near two months, 
pretty hard. 

Q. After that time, after they took the bands or 
straps off of you, your body was pretty well healed? 

A. Yes, sir. 

Q. And you didn’t suffer much pain after that? 

A. I didn’t suffer much pain after that, just a little. 

@. How about your arm? 

A. My arm [ had ina splint about two months— 
I suffered quite a bit m my arm. 

@. Have you ever ceased to suffer pain from your 
arm ? A. Yes, I have. 

@. You don’t understand my question—do you 
still suffer pain or not? 

A. Yes, I suffer pain—my arm is like it was 
rheumatism pains. 

Q. Does that continue up to the present? 

A. Yes, it continues up to the present. 

Q. Do you remember about what date you came out 
of the hospital ? 

A. No, I can’t tell the day I came out of the hos- 
pital. ; 

Q. About—if it was about four months that would 
bring it to the last of May—do you think it was 
about that time? A. I don’t remember exactly. 

Q. Was it summer when you came out of the 
hospital? [8419] A. Yes, it was summer. 

Q. Now, what did you do when you came out of the 
hospital ? 

A. I was around the camp there shoveling a little 
snow and doing a little light work around there. 
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Q. Did they pay your wages after you came out 
of the hospital? AY Yesuene 

Q. Do you remember when you commenced to draw 
wages? 

A. I don’t remember the month I started; I 
worked four days of the month—once when I started 
I was shoveling snow; I think it was in June. 

Q. Where were you shoveling snow ? 

A. Along the track, from the camp to the wharf 
and they have a sidewalk there along the beach to go 
to the dining-room. 

Q. What other work did you do besides shoveling 
snow ? 

A. Well, I was shoveling a little ore in the cars 
there, cleaning up the bunkers and mucking a little 
bit down there what there was to do. 

Q. Did you work in the mine any? A. No. 

Q. How long were you working there after you 
came out of the hospital ? 

A. I worked there nearly two months. 

Q. Did you draw any wages while you were in the 
hospital ? A. No; ei. 

Q. Did you do any hard work down there, any 
heavy work, after you came out of the hospital? 

A. No. 

Q. To what extent could you use your left arm in 
the work you did? 

A. I can’t use it very much—I use it a little. 

Q. In shoveling snow? [35—20] 

A. In shoveling snow, things like that—I can 
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shovel a little, at the same time I can’t shovel very 
steady. 

Q. Could you use your left arm in shoveling? 

A. Not much. 

Q. Do you have to do most of the work with your 
right arm? Ay Yes, sin. 

Q. Did it cause you any pain in your left arm 
where it was hurt to do that shoveling ? 

. Yes, it does, when I shovel quite a while. 

. Now, when did you quit there? 

. I forgot when I quit. 

. You worked about two months you said? 

. Yes, something like that. 

. And you probably quit around about the last 
of July or first of August? 

A. Something like that. 

Q. What did you do after you quit at Latouche? 

A. I came here and have been doing little jobs I 
can do around here. 

Q. You have been in Valdez since you quit there? 

A. Yes, I have been in Valdez since I quit there. 

Q. What have you been doing around here? 

A. I have been working here for Mr. Shafer fixing 
up his house and once in a while any little job I get 
around any place. 

Q. Have you done any hard work? A. No. 

Q. Can you do hard work now? 

A. Nio, I can’t do very hard work. 

Q. Do you have any trouble in doing work except 
with your left arm? [386—21] 
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A. Yes, that is the only trouble I have got, with 
my left arm. 
. Your left arm is all that pains you now? 
. Yes, sir. 
. Your back is strong? 
. My back is strong, yes. 
. There is nothing wrong with you now? 
. Excepting my arm. 
. Who else did you work for around here? 
. I worked for Al White, worked in Blum’s, out 
there putting tar on the roofing. 
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Q. Could you at this time work as a miner, a single 
jack? A. I can’t work now any. 

Q. Why can’t you? 

A. Because I can’t hold the drills. I couldn’t 
hold the drill to hit it—I can’t stand it the way it is. 

Q. What is the highest wages you ever drew in 
Alaska as a miner? A. 6350, 

Q. Where was that? 

A. Over on the Iverson property. 

Mr. RITCHIE.—That’s all. 


Cross-examination. 

(By Mr. BORYER.) 

Q. What wages were you drawing when you were 
working for the Beatson Copper Company? 

i A. $2.50 and board; that would be $3.50. 

@. Two dollars and a half and board? 

A. Yes. 

@. When did you start working there, do you re- 
eall? 

A. No, sir, I don’t recall when I started to work 
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there—I [387—-22] never took no pains about the 
time at all. 

Q. You went down to Latouche some time in 
November ? A. Something like that. 

6), UO A. Yes, 

Q. Do you know what part of November? 

A. Wo, sir, I don’t know. 

Q. Was it the early part or latter part of No- 
vember ? 

A. Well, I think it was about the middle of No- 
vember, something like that—I am not very sure 
what time. 


. What were you doing in those two weeks? 
. [came up from the line and I was stopping there 
waiting for a boat to go out, anywhere, and the first 
boat that came in [ came up to Latouche. 

Q. You stayed there two weeks waiting for a boat? 

A. Yes, sir. 

Q. And you took the first boat out? PNG NOES Sines 

Q. How long after you had gotten to Latouche 
was it bebore you went to work? 

A. Well, I stayed around there, I guess, a couple 
of weeks. I don’t know exactly how long it is—I 
didn’t get a job right [88—23] away there, and 


Q. Where did you go from? 

A. I went from Cordova. 

Q. How long had you been in Cordova ? 

A. Iwas there a couple of weeks at that time. 

@. You were in Cordova then about two weeks? 
A. Yes, sir. 

Q. Before you went down there? A. Yes, sir. 
Q 

A 
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I stayed at that place that Johnny Wild has there 
for a time—I don’t know exactly how many days I 
stay out of work. I stay quite a few days. 

Q. Did you start to work before Christmas? 

A. Yes, I worked before Christmas. 

Q. How long before Christmas? 

A. Probably it was about a month I guess. I 
don’t know exactly—I don’t know how long. 

Q. You were in Latouche about a week before you 
began work; is that right? 

A. No, I can’t tell exactly,—I think it was over a 
week. 

Q. About two months? 

A. Yes, something like that,—I don’t know exactly 
how many days. 

Q. About two months, you think? 

A. Yes, sir, about something like that. 

Q. What were you doing those two weeks? 

A. I was doing nothing—I had nothing else to do 
there but waiting for a job. 

Q. Where were you staying? 

A. Staying in Johnny Wild’s place. 

Q. Whose place is that? 

A. Johnny Wild is a man has a saloon there and 
rooming-house and was running kind of a little hotel 
and I was stopping with him. 

Q. Did you apply for a job when you went there? 

A. Yes, sir, the first thing. 

Q. What kind of a job did you apply for? 

A. Iasked for anything they could give me. 

Q. Did you tell them you were a miner? [389—24] 
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A. I told them I was a good single jack and 
hammer-man, that is all. 

Q. You allege in you complaint that you are a 
miner, a competent miner, capable of earning the 
highest going wages; is that correct? 

A. Well, [amaminer. I said I was no machine- 
man and all that, but I say Iam a miner in this way— 
J am a hand miner with a single jack or double jack, 
anything like that. J can drive a tunnel; I can work 
in any of the mines. 

Q. You are familiar with the general work around 
mines? A. Yes, sir. 

Q. And you have done all that kind of work? 

A. Yes, sir. 

@. Where? 

A. In California and here, when I get a show. 
Here in Alaska it is all the same wages—$3.50. <A 
mucker gets just the same as a miner where I have 
been working. 

. You have done such mining work as bulldozing? 
. Yes, sir. 

. And mucking? A. Yes, sir. 

. And barring down walls? 

. Yes, I have done all that kind of work. 

. And you are generally familiar with mining 
work? A. Yes, sir. 

Q. Work that is conducted around a mine? 

A. Yes, sir. 

Q. Did you tell them that when you went there 
and applied for a job? 

A. I applied for a job—I didn’t tell them I was a 
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miner when I [40—25] start; I say I will go to 
work and I will get a miner’s job when I am ac- 
quainted with the job, and I asked him just for a 
job and he refused me a job and told me maybe after 
a while, to wait; there was four fellows, we were to- 
gether, and he put the other three fellows to work 
except me. 

Q. And then you began to work there about two 
weeks after you had arrived at Latouche? 

A. Something like that. 

Q. Which would be somewhere around the first of 
December, 1912? A. Yes, sir. 

Q. What work did you start to do there? 

A. Mucking, wheeling ore around to the shaft. 

Q. What do you mean by mucking? 

A. Priming rock, shoveling ore in the wheelbarrow 
and throwing it in there. 

Q. To be taken over to the bunkers, from the level 
down to the bunkers? A. Yes, sir. 

(. This ore was shot down, was it? 

A. They put in a shot once in a while—there is a 
big bluff and they put a shot there and we had to 
muck there sometimes two weeks before we got 
through with it, probably more. 

Q. Then you put a shot in and the ore and dirt 
would fall down? A. Yes, sir. 

Q. And after it would fall down, you as one of the 
muckers would shovel this ore into the car or into 
the shaft? A. Yes, sir. 

Q. Which would be taken from there to the 
bunkers ? A. Yes. 
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@. And from there it would be shipped to the mills, 
is that correct? [41—26] A. Yes, sir. 

Q. What part of the mine did you start to work in 
when you began your work? A. When I start? 

Q. Yes. 

A. I was way down in California. 

Q. I mean when you started working for the de- 
fendant corporation, the Beatson Copper Company .- 

A, Right in the bluff. 

Q. About the same place where you were hurt? 

A. No, not exactly. 

Q. I mean it was around that same hole? 

A. Yes, around the same place there, right in the 
bluff. 

Q. How long did you work in that glory hole? 

A. We never work steady; some time they come 
and put me another place and sometimes they put 
me there—we never had a man steady except the 
machine-men. 

Q. Where else would you work? 

A. All over the bluff where they put me; some- 
times they put me shoveling snow down there; some- 
times we were wheeling ore in the ears, doing any 
work—shoveling. 

Q. What other kind of work were you doing? 

A. That is all the work I do there the time before 
I was hurt just mucking— 

Q. And shoveling snow? A. Yes. 

Q. And breaking down ore? 

A. Yes, breaking rock, big chuncks of ore—we 
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would break up the rock so they don’t block up the 
chute. 

Q. Then all of your work from the time you began 
there to the [42—27] time you were injured was 
in and around this particular glory hole in which 
you were injured, was it not? 

A. There was a lot of snow around there. 

Q. Let me see if I have a correct impression there. 
As I understand it, there is a large glory hole there, 
is there not? We will call it a pit instead of a glory 
hole. 4 

A. They give it the name the glory hole at the time 
they start it. 

Q. Is there not a big pit there, about 300 feet wide 
and 50 to 80 feet long, a big pit? 

A. Yes, alongside of the glory hole. 

Q. Now, then, in this pit there is a glory hole? 

A. The wall of the glory hole came to that pit and 
to that shaft. 

By the COURT.—Ask the witness if he knows 
what is meant by glory hole. 

(By Mr. RITCHIE.) 

You know what a glory hole is? 

. L understand a glory hole is just a hole— 
Had you ever seen them in other mines? 
. No, I never work before in a glory hole. 

. You never worked in the Treadwell? 

. No. 

By the COURT.—Isn’t a glory hole supposed to be 
a big open cut or quarry as distinguished from a 
shaft or tunnel or vein—isn’t a glory hole supposed 
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to be a large pit or quarry in the rock and is blown 
down from the sides like the glory hole at Douglass? 

Mr. RITCHIE.—Yes, that is my understanding. 
I suppose it will be more fully explained by Mr. Van 
Campen after a while. [43—28] 

By Mr. BORYER.—At the time you were injured 
you were working down in the hole? 

A. Yes, I was working in the hole. 

Q. About what was the size of that hole? 

A. The hole I was working in—I can’t tell how big 
it was. 

Q. Wasn’t it at that time about 40 feet long and 
25 to 30 feet wide? A. At that time? 

@. Yes. A. I don’t know. 

Q. Approximately what was its size at the top? 

A. I never took no attention to that, because I was 
just working—I never know how wide it was or how 
long. 

Q. You know what 40 feet is, don’t you? 

A. Yes, sir. 

Q. Would you say that it was about 40 feet wide 
or long? 

A. Well, I can’t tell, because I never took no judg- 
ment about it—I never took no attention to how long 
it was or how wide it was or how deep. All I know 
that thing sloughed on top of me ten or twelve feet 
deep. 

Q. It was about ten or twelve feet deep? 

A. Yes, sir, where the stuff fell, where I was. 

Q. You didn’t see the stuff fall? 

A. No, I didn’t see it. 
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Q. You say you worked up at Gray’s mine—how 
long did you work up there? 

A. I worked about a month and a half in that place 

Q. What were you doing up there? 

A. Well, I was driving a tunnel for a while and 
then we start to make a trail, to fix up the trail, so 
we could haul stuff up—they were putting a tramway 
there at the time and [44—29] we were making 
a trail to the bottom of the glacier. 

Q. Who was helping you to drive this tunnel at 
Gray’s? 

A. There was several fellows—there was two of us 
driving at a time. There was three of us, my part- 
ner’s name was Murphy. 

Q. And what work did you do? 

A. Drilliing—we were drilling there. 

Q. Would you help load the holes? 

A. Yes, I do several times, and load them myself. 

Q. And then you helped to shoot them? 

A. Yes, one time he come up and I touch the fuse— 
one stay down and shoot it and the other come up— 
there was a kind of raise and then there was a tun- 
nel there and we were driving another crosscut. 

Q. Now, then, after you quit that tunnel work 
there, you went to work for Iverson, did you? 

A. No, I worked before for Iverson, before I went 
up there. 

Q. What were you doing for Iverson? 

A. We were driving a tunnel. 

Q. Who was helping you there? 
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A. A fellow named—I don’t remember his name 
right now. 

Q. Just one man? 

A. Well, we were two driving and one mucking the 
stuff out. 

Q. Who was doing the driving ? 

A. J and the man that I don’t remember his name 
now, a Swede fellow. 

Q. You two would do the drilling and the loading 
and the firing of the shots? A. Yes. 

Q. How long did you work there? [45—30] 

A. I worked there about a month and a half or 
two months, something like that. 

Q. In driving that tunnel? A. Yes, sir. 

Q. Then you had driven tunnels at Gray’s and at 
Iverson’s, had you? 

A. Yes, sir; I didn’t work very long at Gray’s on 
the tunnel. [I probably worked two shifts in that 
tunnel and then I went to make that trail—stopped the 
mining work and went to work to get the trail ready 
for the winter, so they could haul the stuff on the 
sleighs. 

Q. Now, in your direct examination you said you 
were getting three dollars and something and board— 
as a matter of fact, you were only getting two dol- 
lars and something and board? 

A. I never got more than $3.50 and pay board out 
Ob Nt. 

Q. That is, you paid your board out of it? 

A. Yes, that leaves me $2.50. 

Q. How long had you been working in this partic- 
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ular pit, the glory hole as you call it, before this time 
that you got injured? 

A. That night I went to work in there; sometimes 
_ I work every shift a couple of hours and then they 
get me out to shovel snow and go some place—I never 
stay there except that night—I stayed from seven 
o’clock to the time I got hurt. 

Q. You had been working in that particular pit 
or glory hole some time, had you? 

A. Several days—I go to work there when they 
put me to work there; yes, sir. 

Q. You had worked in there off and on, had you, 
from the time you began working for the Beatson 
Copper Co.? [46—31] 

A. No, because I start that way after I go to work 
—they had a fellow drilling there when I was muck- 
ing the bluff—they had two fellows drilling there by 
hand. 

Q. But you were working in and around there? 

A. I was working around that. 

Q. All the time—ever since you have been working 
in the mine? 

A. Until I got hurt, around there; yes. 

Q. Where were you working the night before you 
got hurt? A. I was working right in the pit there. 

Q. Right in that same pit? 

A. Yes, right in that same pit. 

Q. Did you work a full night’s shift? 

A. We worked from seven o’clock until 11:20 and 
we go to dinner and come back 12 o’clock and are 
supposed to quit four o’clock in the morning. 
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Q. That is what you call a full shift? 

A. That is what we call a full shift there; ves. 

Q. You were working the night shift, were you? 

A. At the time I was hurt? Yes. 

Q. The night before you got hurt, were you work- 
ing the night shift? 

. Yes, [ was working night shift. 

. In that same place, the same pit? 

> Wie esir. 

. The night before that where were you working? 
. L was working around the pit and bluff. 

. The same place? 

The same place—I worked there two weeks. 
And you worked a full night shift? 

. Yes, sir. [47—32] 

. And the night before that—four nights before 
you got hurt—were you working in the same place? 

A. I can’t say in the very same place—I was work- 
ing there. 

Q. But you were working in that same pit or glory 
hole? 

A. Maybe I wasn’t in the glory hole—around the 
bluff, or any place they send me; sometimes they 
send me around the mine to do something. 

Q. Four nights before that do you know where you 
were working ? 

A. I can’t tell where I was working. I was work- 
ing there for the same foreman, anyhow. 

Q. Do you know where you were working? 

A. I was working around the bluff somewhere. 

Q. Were you working in that place? 
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A. Yes, I was working in that place; yes, sir. 

@. And how long had you been working in that 
place, about how long? A. Night shift? 

Q. Yes. 

A. That was my last night shift—that was Satur- 
day night; I was working two weeks in January. 

Q. Then had you been working there about two 
weeks in that same place? 

A. Yes, sir, about the same place, around the bluff 
there and the mine. 

@. Had you worked for about two weeks in that 
same pit or glory hole? 

A. Well, not exactly—sometimes they send me to 
the blacksmith-shop to do some work, or to shovel 
or clean the track or something—send me to go and 
do something in the mine and I would go back and 
go to work shoveling snow or ore or [48—33] 
muck or whatever it was. 

Q. But your general work was right in that pit or 
glory hole? A. Yes, sir. 

Q. Now, that is correct, is it—except when they 
would send you out to get some tools sharpened to the 
blacksmith-shop or something ? A. Yes. 

Q. What kind of work did you begin to do when 
you began working in that pit or glory hole—the 
place where you were injured? 

A. When I start to work the first time? 

Om vies: 

A. I start to break ore with a hammer and shovel 
down the holes or shaft. 

Q. How is that? 
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A. Breaking down witha sledge-hammer and shov- 
eling it to the shaft and dump it—that’s all. 

Q. And that was the ore and dirt that had been 
shot down, was it? 

A. Yes, we shot it down; yes, sir. 

Q. You were familiar with and knew the condi- 
tions around there in this pit, did you? 

A. Well, I know the condition, yes; when we were 
working there. 

Q. And you could see the conditions there all the 
time, could you? 

Mr. RITCHIE.—That is not a fair question—the 
evidence already discloses that the conditions must 
have been changing from time to time. We object 
to it. 

Objection overruled. Plaintiff allowed an excep- 
tion. 

Q. You were around there for two weeks doing 
general work, were you not, in this pit? [49—384] 

A. Yes, I was working around. 

Q. And could see what you were doing? 

A. Not. exactly; you couldn’t see what you were 
doing because there was a lot of snow and ice around 
pideme: 

Q. You could see the snow and ice and could see 
the conditions, could you not? 

A. You could see the ice and snow, yes—you could 


see that. 
Q. And you knew the conditions around there dur- 


ing those two weeks? 
A. No, they were shooting there and working there 
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all the time. That is all; I only was a mucker. 

Q. Now, then, who fired this shot just when you 
quit work to dinner this time? 

A. A fellow they call Conine. 

Mr. RITCHIE.—Do you know yourself—did you 
see him fire it? A. No, I didn’t see it fired. 

Q. Where were you when he fired ? 

A. We went to dinner—a little house they had 
there for the lunch; they had a little building built 
there so we could go to dinner there. 

Q. He went to dinner with you? 

A. He didn’t go with me; he went right after, some 
time after he got through; he went to eat there, 
up there in the same place. 

Q. You saw him drilling the hole? 

A. I saw him working there, working the machine 
there; yes. 

@. You say he fired the shot there—did he tell you 
he was going to fire the shot? 

A. No, he never told me anything. 

Q. Did you hear the shot fired? [50—35] 

A. There was quite a few shots shot there, because 
T had quite a few myself. 

Q. But after you quit work to go to lunch, did you 
hear him fire the shots? A. Fired several shots. 

. You heard him fire several shots? AN es. 
. And you knew they were fired in there? 

. Yes, I knew they were shooting; yes, sir. 

. Who went to dinner with you? 

. The whole bunch that was working there. 

. Everybody that was working in that pit? 
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A. Yes, sir. 

Q. How did you go? A. We walked up there. 

Q. Did the powder-man go to dinner with you? 

A. Well, we all went to dinner—there was no pow- 
der-man there at night-time; he makes the hole—the 
same machine-man loads his hole and fires it.: 

Q. The fellow who fired this shot, did he go to 
dinner with you? 

A. Well, he didn’t went right away with me—I 
went ahead. 

Q. How far ahead were you? 

A. I can’t tell you, because we were all eating 
there; one was working a little away, a little distance 
further along, but we all go—I can’t tell you how 
long. 

Q. When you went back after dinner, who went 
with you? 

A. We all went back, the whole bunch, and then 
Mr. Green gave us the orders what we are to do. 

Q. How many were there of you? [51—36] 

A. I don’t know how many there were. I never 
counted them. 

Q. Did Mr. Green go clear back with you, back to 
this pit? 

A. Yes, he stand right at the edge of the glory 
hole. 

Q. Standing on the edge of the glory hole? 

A. Yes, sir. 

Q. And what had you been doing just before din- 
ner? 
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A. We were breaking rock and shoveling down to 
that 38 place. 

Q. What did you do directly after you came back 
from dinner, what was your first work? The same 
kind of work, was it? 

A. He came and told me to get at that bulldozing 
as quick as I could, because he wanted the ore. 
‘‘Johnny,’’ he said, ‘‘I want you to go as quick as you 
can and get those big boulders cut down.”’ 

Q. What had you been doing just before dinner— 
had you been bulldozing ? 

A. Yes, I bulldoze before we went to dinner. I 
bulldoze some little rocks there. 

@. And you continued your bulldozing as soon as 
you came back? 

A. Yes, he gave me orders and I went after the 
powder right away after dinner. 

Q. You went to dinner—this shift boss didn’t tell 
you to stop bulldozing, did he, when you returned ? 

A. No, sir, he didn’t tell me to stop. 

Q. And that was the work he had set you to do in 
the morning ? A. Vesy sin: 

Q. And when you came back after dinner, you 
went and continued this same work you were doing 
in the morning, did you not? 

A. I was bulldozing, yes, when I got hurt. 

Q. Now, you were injured on the 25th of January, 
were you not, instead of some time in February, as 
you allege in your complaint? [52—37] 

A. Well, I can’t tell what date it was, because I 
don’t remember exactly. 
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Q. Now, you quit work on the 26th—the time sheet 
shows the time you quit work, January 26th. I pre- 
sume that is the time you were injured . 

A. It might be that day; I can’t tell; I don’t re- 
member. 

@. You don’t know whether that is correct or not? 

Mr. RITCHIE.—I don’t dispute your record—it 
is undoubtedly correct. 

Q. Now, you remained in the hospital, then, during 
the month of February, did you not? 

A. Yes, I was in the hospital. 

Q. All during the month of February ? 

A. Yes, sir. 

Q. And four or five days during January? 

A. I was in the hospital—I don’t know how long. 

Q. Now, then, didn’t you begin work again on the 
25th day of March? 

A. That might be—I did a little work, I don’t 
know exactly whether it was the 25th of March. I 
just started to do a little work around there; I don’t 
know exactly what month it was. I never took no 
attention to it. 

Q. I hand you defendant’s pay-roll for the month 
of March, 1913, and ask you if you did not draw a 
check for work that month so that you were entitled 
to $12.85. J ask youif that is not your signature. 

A. That is my name. 

Q. That is your signature? 

A. That is my name, yes. 

Q. Did you write that? [53—38] A. I did. 

Q. You did write that? A. Yes, 
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Q. Then you must have gotten a check for that 
amount for March, did you not? 

A. The first money I got when I started to work 
was $4.00 and some odd cents in cash. 

Q. But you had worked and earned $12.85, had you 
not? 

A. At that time I was still in the hospital and I 
just went out and shoveled a little snow around by 
the track. 

Q. Then you did work during the month of March? 

A. Yes, if it is there I did. 

Q. And you admit that is you signature there and 
you signed that? 

A. Yes, I signed it, yes, sir. 

Mr. BORYER.—These are the pay-rolls of the 
company, that they use in keeping their accounts, and 
I would like to ask permission to show this to the 
jury and if counsel hasn’t any objections, to with- 
draw it. 

By the COURT.—You had better submit it to Mr. 
Ritchie. 

Myr. RITCHIE.—I am perfectly willing to admit 
that if plaintiff’s signature is on this pay-roll that 
he received pay to the amount which his signature 
indicates for that month. I don’t admit he did any 
work to get that; it might have been a gift to him, 
but I admit he received that under the name of wages. 

By the COURT.—Read into the record then the 
dates and amount. 

Mr. BORYER.—(Reading.) Name, John Ped- 
rin; occupation, mucker; three days and six hours; 
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rate $3.50 per day; amount, $12.85; store deduction, 
$3.85; board, $4.00; hospital, 40 cts.; total [54—39'] 
deduction, $8.25; balance due, $4.60; cash, $4.60; 
signed under signature John Pedrin. Month of 
March, 1913. ‘This is the pay-roll of the company 
for the month of March, 1913. 

Mr. RITCHIE.—The plaintiff admits that the 
pay-roll of the defendant corporation for the month 
of March, 1918, shows the charges and credits for 
and against John Pedrin, the plaintiff, as read by 
Mr. Boryer into the record. 

Q. I show you pay-roll of the defendant corpo- 
ration for the month of April, 1913, and ask you if 
you did not do work during that month for which 
you earned $63.40, and I will ask you if that is not 
your signature, on the same line across from that 
amount? A. Yes, sir, that is my name there. 

@. And you signed it, did you? 

peeves. sir, | did, 

@. And you received and did work during the 
month of April, 1913, to the extent of $63.40; is that 
correct ? A. All I received was $19.30. 

Q. But you did work which entitled you— 

A. Yes, that is the time they gave me; I was 
monkeying around shoveling a little snow from the 
track with one hand. 

Mr. RITCHIE.—We object to Mr. Boryer stating 
to the witness that he actually received that; we will 
admit what the record shows and I don’t think there 
is any doubt about the fact, but I don’t want the 
plaintiff to be forced to admit it. 


o6 The Beatson Copper Company 


(Testimony of John Pedrin.) 

Mr. BORYER.—You admit the amounts and dis- 
tribution on the pay-roll is correct; as it appears 
there ? 

Mr. RITCHIE—No, but I admit that the pay- 
roll for the company for that month shows as you 
have read it or will read it and that he, the plaintiff, 
admits that is his signature in [55—40]_ the usual 
place on the pay-roll and let the pay-roll go for what 
it is worth. 

Q. I see from this pay-roll, designating you as do- 
ing mucking work, in which you worked eighteen 
days and one hour; for which you were to receive 
$3.50 a day, and that the total amount of that was 
$63.40, from which there was a store deduction of 
$22.10, board $20, hospital $2; total deduction, 
$44.10—balance due, $19. 30; is that correct? 

Mr. RITCHIE.— We object to the question unless 
the plaintiff personally remembers this. J shouldn’t 
think this was necessary. J have no doubt they can 
prove those payments were made by Mr. Van Campen 
and we will not dispute it—I don’t want the plaintiff, 
however, forced to make admissions as to a matter of 
charges and credits there which he doesn’t remember. 

By the COURT.—The objection will be overruled; 
the witness can state whether he remembers or not 
and if he doesn’t remember he can so state. 

(Plaintiff allowed an exception to the ruling.) 

Q. As a matter of fact, you did work during the 
month of April, 1913, 18 days and one hour—did 
you or did you not? 
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A. I don’t know. I was working there, monkey- 
ing with one hand and whatever they gave me, IL 
took it. Sometimes I worked a couple of hours and 
knocked off and sometimes I worked half a day 
around there with a shovel, shoveling snow, and 
would go to the bunk, I couldn’t stand it, and M21. 
Van Campen told me if I couldn’t stand it to lay off. 
I never took track of my time. I took what they 
told me is right. 

Q. Then you don’t know if you worked 18 days 
and one hour or not, do you? 

A. No, sir, I don’t know if I did, because they 
just gave me the [56—41] time—I guess it was 
right, when I was monkeying around with one hand. 

(). And you may have worked 18 days and one hour, 
may you not—it is possible you did do it, is it not? 

A. I didn’t do much work; it was with one hand, 
shoveling the snow. Sometimes I worked a couple 
of hours and sometimes one and sometimes five and 
knocked off, and J never took track of the time I 
worked—the time they gave me I took. 

Q. I will ask you this question: I believe you 
stated on your direct examination that you were con- 
fined in the hospital for four months and didn’t do 
any work during those four months. Now, I will 
ask you if that is correct or not. 

A. I was walking around and doing a little work— 
for four months, I say, I don’t remember just how 
long I stay in the hospital 
three months, more or less. 

Q. Then you didn’t want the jury to believe that 
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you were in the hospital four months? 

A. What I said—I said I didn’t know exactly how 
long I stay in the hospital, and that is the truth. 
I said that before. 

Q. Now, then, I show you defendant’s pay-roll 
for the month of May, 1913, and ask you if you 
didn’t do work and draw a check and was entitled to 
the amount of $100.35? That is your signature, is 
it not? A. That is my name there. 

Q. Did you sign it? A. I did. 

Q. Now, then, this pay-roll shows you as laboring 
under the head of a mucker for 28 days and 6 hours 
at $3.50 a day, the total of which amounted to 
$100.35. Now I will ask you if that is correct: 
[57—42 | 

A. It might be correct. 

Q. You signed for that as being correct, did you 
not—that is your signature, I believe—you admit 
that? A. Yes, sir. 

Q. Now, I will ask you what you were doing during 
the month of May. 

A. Ido so many things I can’t tell you exactly what 
I was doing—I was doing anything that came along. 

Q. Was that light work also ? 

A. Well, I went down to the assay office and helped 
the engineer down there for a while, to do any little 
things that came along there, untie the cars, ete—I 
didn’t know anything about that work, but they put 
me in there and I worked there a while; it was light 
work. 
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Q. Tell the jury what work you did there in the as- 
say office. 

A. I was just grinding the ore, taking the samples 
for the engineer and helping him—anything he told 
me to do, helping him assay, something like that. I 
don’t know what part of the month it was or what day 
it was when I started there. 

Q. That was when you were doing your work? 

A. Yes, I always do light work there when I was 
working there and I have been doing light work since 
because I can’t work hard,—would go to the ore bins 
and get samples. 

Q. You would go to the ore bins and get samples? 

A. Yes. 

Q. You would get those samples in sacks, would 
you? 

A. Yes, small little sacks; sometimes I take little 
pieces of rock and put it in the sacks and take it to 
the assay office and put it through the machine—all 
I had to do was to start the machine and put the ore 
through. [58—43] 

Q. How large were the sacks? 

A. They weren’t full,—a little sample from each 
car; they sometimes take a little piece of rock and 
throw it in the box from each car as they come from 
the shift. Take little samples and they put them in 
a box and I take them in a little sack, ore sacks, put 
them in there and take them to the assay office. 

Q. Is that what you were doing during the month 
of May? 

A. I don’t know exactly whether I was there in the 
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month of May or not—I went to work there,—I was 
working outside in the camp cleaning up and one day 
Mr. Van Campen told me to go and help the engineer 
do that and I don’t know which day it was, or which 
month it was, but I went. 

Q. Did you do any heavy work before you left 
there ? A. No, sir. 

Q. Didn’t do any ? A. No. 

Q. All of it was light work ? 

A. Yes, all of it was light work that I could do. 

Q. Do you remember during that month, during the 
month of May, that you were helping load from the 
dock over fifty tons of coal, put it in cars and pushed 
those cars to the place where the coal was stored, and 
during that time your cars would get off the track 
and you would help to lift those cars on the track ? 

A. Yes, I do, with one hand—I didn’t do anything 
with my broken arm, I just helped; there were two 
men on the car and I pushed all I could with my one 
arm. 

Q. Are you right-handed naturally or left-handed? 

A. Tam right-handed, so I can do a lot of work with 
my right [59—44] hand, but I can’t do anything 
with my left hand. 

Q. Then you did help to load those fifty tons of 
coal, put it into the cars and helped to take it to the 
storage point and there discharge it? 

A. Well, yes, I helped the man all I could with one 
hand. 

@. You and another man did the work ? 

A. Yes, sir. 
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Q. Who was that other man? 

A. It was a man they called Griff. 

Q. As a matter of fact, didn’t you use both hands 
in that work? 

A. Well, I used what I could to steady, get hold of 
it witha shovel. J said I could shovel a little with my 
hand and I did—I said that from the start, I could 
handle it, but after that I suffer. You know a man 
who is broke has to get along the best he can like I 
have been doing around here in Valdez, doing a little 
work. Ido the best I can to live because I don’t want 
to go begging to anybody—I don’t want them to think 
I am begging. 

. Then you worked all that month ? 

A. I worked there some time,—I don’t know 
whether it was a month or not. 

Q. And didn’t you also work about six days during 
that month loading ore? 

A. Taking a sample from the car when they came 
and touching the switch with one foot, changing the 
switch—that is all I did loading ore. 

Q. Didn’t you also assist in handling the freight 
from the boats during that month ? 

A. Yes, sir, I handled the lightest stuff I could 
handle, because they told me a light box I could han- 
dle with one arm [5914—45] like that (indicat- 
ing)—I do the best I could with my hand. 

Q. Now, then, I show you defendant’s pay-roll for 
the month of June, 1918, and ask you if that is your 
signature and you signed it. 

A. That is my name; yes. 
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. You signed it? 

A. Yes—for the month of June. 

Q. On which pay-roll you are designated as a la- 
borer and worked thirty days and five hours, for 
which you were entitled to $107.20 at the rate of 
$3.50 per day—is that correct? A. It might be 
Combet 

Q. You don’t dispute it, do you? 

A. No, not for the month of June—it is all right 
for the month of June. 

Q. Now, then, during that month what kind of work 
were you doing? 

A. In June, that is the time I remember I was 
working in the assay office with that fellow. 

Q. You were also handling freight, were you not? 

A. Onee ina while I would go and give a hand when 
Mr. Van Campen told me what I could do. 

Q. And you were also working on the wharf, were 
you not? 

A. Once in a while shoveling the snow or shoveling 
a little coal or cleaning up a little bit, or cleaning up 
the ore that fell in the tracks there. 

Q. I show you defendant’s pay-roll for thhe month 
of July, 1913 and ask you if that is your signature? 

A. Yes, that is my signature. 

@. And you signed that? A. Yes, sir. 

@. And that was for wages due you for the month 
of July under [60—46] the designation of laborer, 
was it not? A. Yes, I was working there. 

Q. In which month you worked thirty days and 
one hour and were entitled to $3.50 per day, the total 
of which is $105.45—is that correct? 
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Awe aes, Sir. 

Q. Now, then, what were you doing during that 
month ? 

A. J was working in the assay office. 

Q. You were working in the assay office then? 

A. Yes, sir. 

Q. Didn’t you assist in the general loading of ore 
during that month? 

A. When I go to the wharf I just go and tend 
switch when they are running the cars, that is all I 
do, and take samples. 

Q. Now, you left there the first day of August, did 
you not? 

A. I don’t know whether it was the first day of 
August or not—I quit some time like that, but I don’t 
know exactly what time [I left. 

Q. You worked one day in August, did you not, 
eight hours? A. Something like that. 

Q. Then where did you go? 

A. I came to Valdez—there wasn’t any boat. I 
waited for the boat to come and when the boat came, 
I came up here. 

Q. You stated here this morning in your direct ex- 
amination that you had worked a short time for Mr. 
Al. White and Myr. Blum and Mr. Shafer? 

A. Yes, sir. 

@. Is that the work you have been doing since you 
have beem here? 

A. I have been around and doing what little work 
I can; sometimes [61—47] I work for the doctor 
that is dead now—I work for him sometimes a couple 
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of hours, and doing what I could. 

Q. Just doing light work ? 

A. Light work, sometimes—I have been doing a 
little, what I can do with my hand. When a man 
goes to work he has to do what he can, if he don’t, 
he don’t get anything. If I had any money or any- 
thing to stay on, I won’t work until this arm of mine 
gets a little better. 

Q. What kind of work did you do for Mr. White ? 

A. I was working for a plumber, helping the 
plumber, with a pipe and sink, just holding the candle 
once in a while for him, etc. 

Q. What else? 

A. That is all I do for him, and I go around there 
and set pins once in a while there and make a couple 
of dollars once in a while. 

Q. Set pins in the bowling-alley ? 

A. Yes, hold the pins with one hand and' put them 
up there. 

Q. How long were you doing that? 

A. Any time I get a show. 

Q. What kind of work were you doing for Mr. 
Blum? 

A. When I work for Mr. Blum we were putting 
tar on the roof. 

q. Tarring the roof? 

A. Yes—I was helping, holding the paper and 
throwing gravel on it. 

Q. What kind of work did you do for Mr. Shafer? 

A. I chopped a little wood and do a little around 
that house; he was moving and cut a little kindling 
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wood once in a while. 

Q@. What kind of wood were you chopping? 
[ 62—48 ] 

A. Inch boards, sawing with a saw there, inch 
boards and little blocks and old boards there piled up. 

Q. Did you ever do any work down at the dock? 

A. Yes, I have been doing a little work there once. 

Q. What kind of work were you doing down there? 

A. Well, once I was just tipping that bucket 
there—taking the rope off and let it dump. 

Q. You mean the bucket on the ship? 

A. Yes, I have been once or twice there—I can’t 
stand that work. I could work there all the day but 
I couldn’t stand it,—I had to lay off once two days 
with my arm. 

Q. Did you ever do any handling of coal down 
there? 

A. We were sacking coal once there; that is all I 
did there. 


Q. Weren’t you piling coal also? A. No, sir. 
Q. You were not? A. Piling coal? 
Q. Yes. 


A. No, sir—the only thing I was doing there was 
helping the fellow lower the car—I get hold and 
load the truck—I was helping load their trucks. 

Q. Load them with what? 

A. Load them with anything that came from 
aboard the ship, freight or anything—get hold of 
it with my hand, what I could. 

Q. Didn’t you ever work on longshoring work down 
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there, in which you were piling sacks of coal in the 
warehouse ? 

A. I was trucking—I wasn’t piling no coal in the 
warehouse. 

Q. You didn’t pile any coal in the warehouse ? 

A. No, [ was trucking coal from one warehouse to 
the other. [63—49] 

Q. Did you ever assist in sacking coal down at the 
warchouse ? A. Yes, I was sacking coal. 

Q. Now, do you mean to tell me that you never did 
any work down at the warehouse in which you were 
piling sacks of coal in the warehouse ? 

A. No, sir, we were not piling coal in the ware- 
house—I was trucking; there was four fellows work- 
ing, one was loading and two were piling the coal—I 
was with the truck. 

. You were just using one truck, were you? 

. No, I think three trucks. 

Which trucks did you have? 

. Lhad one of the trucks with two wheels. 

And where were you wheeling this coal from? 
From one warehouse to the other. 

Would you load your own sacks? 

No, there was a man there loading. 

And you would truck it over? A. Yes, sir. 

. Did you ever work for Mr. Deiringer? 

. L don’t know him—I might have worked for 
him but I don’t know his name. 

Q. Did you ever do any work in the town here, 
taking piling, 6 by 8 by 10 feet long off the scow? 

A. Yes, I was helping with that, yes, sir; of 
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course that is light lumber, and I could hold with one 
hand and steady it with one and get hold of it—I am 
strong in my right hand and can lift pretty good; I 
must do the best I can—you know I don’t want to go 
hungry and I don’t want to go begging. 

Q. You consider a tie 6 by 8 inches by 10 feet long 
is something [64—50] light do you? 

A. I ean lift it wp by one hand pretty good. 

Q. Do you know the weight of those ties? 

A. No, I can’t tell you the weight of them because 
one is lighter than the other; 

Q. Have you any idea? A. No. 

Q. That was the approximate length of those ties, 
was it not? 

A. I don’t know how long ties they were; we didn’t 
have to hft them; two men throw them on top and 
I get hold of one end and we walk right along with 
it, with my hand—that is all we had to do and we 
took them a little ways; they are piled up on the 
wharf. The scow is alongside here and two men 
throw up, throw it up, from the scow—some of them 
were 20 feet long, some of them, and I pick it up 
with one hand and take it and walk away—one in 
each hand two men. 

Q. Did you ever do any work on the Sampson ? 

A. Yes, I did. 

Q. What kind of work did you do there? 

A. Iwas in the holds, shoveling a little coal once—I 
worked once there with coal and once hooking the net 
and lowering a little when it was throwing freight 
on the wharf. 
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Q. Did you ever work on the Sampson? Did 
you help discharge freights from the Sampson here 
and then go from here to Ft. Liseum and help dis- 
charge coal there? A Yess indict 

@. And then go on down to the mine and discharge 
there ? 

A. We went from this wharf,—we went down to 
the Chiff and from the Cliff to Fort Liscum and then 
Wwe came up here. 

Q. What were you doing? [65—51] 

A. They had sold the coal and I was shoveling 
coal,—that is the time I had to lay off two days; I 
thought I could do it but I went over my limit and I 
had to lay off two days—I couldn’t hardly move my 
arm. 

Q. You worked about fifteen hours? 

A. I didn’t work there long; they gave us straight 
time, from when we left here, when we started. 

Q. How many tons did you unload at the Cliff 
mine? 

A. I don’t know, I can’t tell—I didn’t inquire how 
many tons. 

Q. How long were you working at the Cliff mine? 

A. I don’t know how long it was; we stayed quite 
a while; I couldn’t say exactly the time when we 
got up there and when we started and when we fin- 
ished. 

Q. How long were you working over at Liscum? 

A. Well, we stayed there, I don’t know how long we 
stayed there—I can’t tell you how long we stayed 
there. 
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Q. What were you unloading there? 

A. We unloaded some coal. 

Q. Have you any idea how much? Jos INO 

Q. How many of you were working there? 

A. There was a bunch—the sailor crew and some 
longshoremen, a big bunch. 

Q. Now, I believe you stated that you went to work 
about 7 o’clock in the evening and worked up until 
11:20? 

A. I don’t know what time we quit work—we went 
to work seven o’clock some time. 

Q. During that time you were working in this hole 
or pit, in which you were injJured—who was working 
with you in there ? 

A. Some of the boys, I can’t tell you the names; I 
don’t know. [66—52] 

Q. How many? 

A. I didn’t count them—I don’t remember—the 
sailor crew and some longshoremen, I never counted 
them. 

Q. You misunderstand my question. I am speak- 
ing about the time you were hurt—you went to work 
that evening on the night shift at seven o’clock? 

A. Yes, sir. 

Q. And you worked during that night up until 
11:20? A. Yes, sir. 

Q@. And then you started for your lunch or dinner? 

A. Yes, sir. 

Q. Now, who was working in this pit with you 
from 7 0’clock until you left for your dinner at 11:20? 

A. The fellow working with me was Johnny 
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Schmitt—we were working together ‘there, in the 
same place. 

Q. Who else was working in that pit? 

W. Well, there was some fellows, I can’t tell you 
their names, I don’t know them—the only man I 
know his name is Albert, that is the only name I can 
tell you was there, the rest of them I don’t know; 
I don’t know the names. 

Q. Wasn’t Schmitt working with you at that 
time? 

A. Johnny Schmitt was working with me—that 
was the fellow working with me. 

Q. And Albert was working in there also? 

A. He wasn’t working there; he was working in 
the pit; he was shoveling—shoveling snow out. 

Q. Who else was working there besides you and 
Schmitt ? A. The machine-man and his helper. 

Q. What was he doing in there? 

A. He was drilling. [67—53] 

Q. Had they been drilling in there from seven 
o’clock until the time you left? 

A. They didn’t drill all the time—he got through 
with his drilling and loading so they could fire at 
dinner-time. 

. What did he load it with? 

. With powder and fuse and caps. 

. And he loaded before he started for dinner? 
. Lean’t tell you—I didn’t watch him. 

. You saw him working there? 

. Yes, I was around there. 

. Now, then, who else was around there? 
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A. Well, I don’t know who—there was some fel- 
lows working in shifts; I don’t know their names and 
don’t know them, so I can’t tell you who it was. 

Q. When you went to dinner who went with you? 

A. We all started out one ahead of the other— 
there is a little trail and we go along it. 

Q. Do you know if this man who loaded this hole 
and bore the hole went to dinner with you? 

A. I don’t know. 

Q. Do you remember whether Schmitt went with 
you? 

A. He quit the same time I quit, but I don’t know 
—he might have got ahead of me because he walked 
faster than I did, or I might be faster. 

(). Did Green go to dinner when you did? 

A. No, he didn’t go with me. 

Q. You didn’t see him? A. No. 

Q. Do you know where he was when you went to 
dinner? 

A. No, I don’t know where he was. I don’t re- 
member exactly—I [68—54] don’t know whether 
he was eating or not; sometimes he ate there with us, 
and sometimes he go to the blacksmith-shop and eat 
—TI don’t remember exactly whether he went there 
or not. 

Q. You don’t know where he was when you went 
to dinner? 

A. No, I don’t know where he was when I went to 
dinner. 

Q. And you don’t know where he ate his dinner? 

A. No, I don’t remember whether he ate it there 
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with us or not—I can’t tell; I don’t remember. 

Q. And you don’t know where he was during the 
dinner hour? AN, ING, 

Q. You didn’t see him during the dinner hour? 

A. No, I don’t remember secing him. 

Q. The man who drilled the hole and fired the shot 
—do you know where he ate his dinner? 

A. He ate his dinner in the house where we all ate. 

Q. Did you see him eat his dinner ? 

A. I see him eating there; yes. 

Q. Did you go to dinner before he did or after he 
did? 

A. I can’t tell you whether he went ahead of me 
or I went ahead. 

Q. Then, you don’t know if he remained there 
after he fired the shot or not, remained at the pit, 
stayed at the pit a while? 

A. He couldn’t very well stay there—if he is going 
to fire the shot, he has to go out of there. 

Q. I mean after he fired the shot—you don’t know 
where he went to dinner? 

A. He went to dinner all right—I don’t know 
whether he went ahead of me or Iahead of him. We 
all started to eat; we don’t take notice who is behind 
the other—I never take attention to things like that. 
[69—55 | 

Q. You don’t know whether he went to dinner be- 
fore or after you? A No, Tidonct: 

Q. Now, then, after you had your dinner you came 
back and proceeded immediately to go to work—is 
that correct ? A. Yes, sir, that is correct. 
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Q. Did you make any examination of the place be- 
fore you started to work, when you returned from 
dinner ? 

A. No, sir, I did not, because unless I go to work— 
he told me right away to do that work and get the 
powder and I went. 

Q. And you didn’t make any examination of it? 

A. I came back and my partner was with me—he 
will tell you about it. 

Q. Did you make any examination of it? 

A. No, sir, I did not. 

Mr. BORYER.—That will be all. 

(By Mr. RITCHIE.) 

Q. You said a while ago that this time when you 
were working the fifteen hour shift that you got 
straight time—when you were on the Sampson ? 

Ae eS 

Q. That is, you mean by that that you were paid 
for the time the boat was traveling? ee Ves acim, 

Q. So you were not working fifteen hours straight ? 

A. No, he pay me for the time the boat was trav- 
eling—I was getting pay— 

Q. Just the same as when you were working ? 

A. Yes, excepting he didn’t pay my eating hour, 
but he paid me when the boat was traveling. [70— 
56 | 

Q. Inthe work you have been doing since you came 
out of the hospital you have been able to use your left 
arm a little? A. Yess ican: 

Q. And the arm has been getting a little better, has 
it or not? 
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A. Yes, it has been getting better, only this muscle 
is the only thing that bothers me—that is getting 
worse. 

Q. Is the arm as strong as it was before you were 
hurt? A. No, it can’t be. 

Q. Can you lift half as much as you could before 
you were hurt? 

A. I don’t know. I never try to lift because I am 
afraid of it. 

Q. Does it cause you any pain when you exert it? 

Ay Wes, sir. 

By Mr. BORYER.—How long has this arm been 
bothering you? 

A. It has been bothering me since I got it broke 
Mipauienc: 

Q. Did you ever go to consult with the doctor about 
it, while you were there, after you left the hospital? 

A. I told him about this muscle, and he told me it 
would come back in time, but I don’t know what time 
it will be back. 

Q. During the month of June you didn’t go to see 
the doctor at all, did you? 

A. No, because I thought it was no use to see him. 

Q. During the month of May you didn’t go to see 
the doctor, did you? 

A. Maybe I see him for some cough medicine or 
some cold or something like that. 

Q. Or stomach trouble? 

A. Yes, maybe I did; I don’t remember. 

Q. Now, then, you came here—did you ever consult 
any physician here? [71—57] 
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. Yes, I was with a doctor here. 

. What doctor? A. Dr. Boyle. 

. Who sent you there? 

. I went myself to see him. 

. When did you go to see him? 

. I saw him some time last month. 

. dust last month? 

. Last month and this month—I have been been 
twice. 

@. You have been to see him twice? A. Yes. 

Q. Your first time was last month ? 

A. I don’t know exactly what time it was—I went 
one day, but I don’t know whether it was last month 
or the month before—yes, the last month. 

@. You have been to see him twice? A. Yes. 

Q. Why did you go to see him? 

A. I went to see him because this muscle bothered 
me—and I went to find out if it was possible to be 
cured. 

Q. You went to see him after you had started this 
lawsuit, did you not? A. Well, yes, I see him. 

Q. You hadn’t been to see him before, had you? 

A. Yes, when I came from Latouche. 

Q. That was in August? 

A. Well, I came in, when I came from Latouche, 
but I had been here working for a while—I don’t 
remember exactly. I can’t tell you what day it was. 

Q. (By Mr. RITCHIE.) As a matter of fact, I 
told you to go and see [%72—58] Dr. Boyle, didn’t 
T—isn’t that correct? A. Yes, you told me. 

By Juror FISH.—When you left Latouche, did 
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you get fired, or did go of your own accord? 

A. I left of my own accord. 

By JUROR.—Don’t you draw your wakes while 
you are in the hospital? A. No. 

Q. Had you any other light except this lantern ? 

A. None except that lantern—that is all. 

Q. That is all you had? A. Yes, sir. 

(By Mr. BORYER.) 

Q. You were not charged board during the time 
vou were in the hospital ? 

A. No, sir, they didn’t charge me board. 

Q@. And you were not charged for your physician? 

A. No; we all pay that when we are working— 
every day we are working. They charge us so much 
a month for the hospital. 

By JUROR.—Does the company there ee an 
electric light plant? 

A. Yes, they have a little electric light a tiene: 

J UROR.—There was none in the glory hole? 

A. No, only to the main tunnel that runs from the 
level where the ore is—they got an electric light there 
quite a ways in the tunnel. 

(By Mr. BORYER.) 

Q. You had been working with this same light that 
you were using this night right along there, had you 
not, in that pit? [73—59] 

A. We had that light there. 

Q. And that was the only light you had? 

A. When we started we had two lanterns—it was a 
soft night and one of the lanterns, the globes, went 
out and we only had one lantern afterwards. 
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Q. The two lanterns gave you sufficient light to do 
your work by? 

A. Sometimes it does and sometimes it didn’t. 

Q. When this lantern broke, what did you do? 

A. I put it one side. 

Q. You didn’t ask for another lantern ? 

A. They didn’t have any more, not around the 
work, than what they were using—pretty near all the 
globes broke. 

Q. You had been working with that same kind of 
light ever since you had been working in that pit? 

A. Yes, that lantern that was broke was my own 
because I pay for it. 

(By Mr. RITCHIE.) 

@. Why didn’t you go to a doctor here before IL 
sent you to Dr. Boyle—was there any reason why you 
didn’t consult a doctor about your arm? 

A. What do you mean by that? 

Q. I can’t give you the answer—I know what you 
told me. Why didn’t you go to a doctor before I got 
a doctor for you? 

A. Well, I told you I was doing a little work and 
he told me any time— 

Q. You don’t understand the question. Why 
didn’t you go to a doctor before you came to me, be- 
fore you knew me? 

A. Because I was broke—I had no money. [74— 
60] 

(By Mr. BORYER.) 
Q. You were there at Latouche a couple of months 
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working? A. Yes, sir. 

Q. And you were paying the company two dollars 
a day for a physician ? A. Yes, sir. 

Q. And you had the opportunity of going to him at 
that time, had you not, and talking to the doctor in 
regard to your arm? 

A. I told him at that time about this muscle and he 
said come back again. 

Q. Imean while you were at Latouche during July 
—during June and July you say you didn’t go to see 
the doctor there about your arm but did go, perhaps, 
to get some cough medicine or something ? 

A. I might go; I don’t remember exactly. 

@. You could have gone to him and consulted with 
him at any time, could you not? 

A. Maybe I could. 

Q. And it wouldn’t have cost you anything, would 
it? 

A. No, because we all pay for it—it would cost me 
something because I had to pay two dollars a month. 

Q. And you had already paid for that? 

A. Yes, sir. : 

Q. Taken out of your wages? A. Yes, sir. 

, Q. You left there the first of August and you drew 
down or you had earned $105.45 that month, hadn’t 
you? A. Yes. : 

Q. And you drew your check just before you left, 
had you not, for your time? [75—61] 

A. Yes, sir. 

Q. And you had money then? 

A. I had a little money—when I was in Latouche 
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I was broke and I owed Johnny Wild a bill and I 
owed for rubber boots and a slicker when I started 
to work. 

Q. You came away with a check for $64? 

A. No; I came from there with about thirty or 
forty dollars when I left. I pay my fare out of that 
and when I arrive in Valdez I don’t know where to 
go, whether there was any work around here, and I 
had to keep that money for eating and sleeping. 

Q. Did you go to any physician here and tell him 
you were broke and that you wanted to consult with 
him in regard to your arm? 

A. Well, I never did do that and I don’t like to do 
a thing like that as long as I can go without doing 
that. 

Witness excused. [76—62] 
[Testimony of F. M. Boyle, for Plaintiff. ] 

F. M. BOYLE, a witness called and sworn in be- 
half of the plaintiff, testified as follows: 


Direct Examination. 

(By Mr. RITCHIE.) 

Q. What is your name? A. Frank M. Boyle. 

Q. What is your business? 

A. Tama practicing physician in Alaska. 

Q. Where do you reside? A. Valdez. 

Q. How long have you lived in Valdez, and prac- 
ticed your profession here? 

A. I have lived here for a period of twelve years. 

Q. Are you acquainted with John Pedrin, the 
plaintiff in this action? 
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A. I have met the gentleman. 

Q. How long have you known him? 

A. I have known him probably for a period of 
thirty or sixty days. 

Q. Did you ever make an examination of him to 
find out about injuries he claims to have received 2? 

A. I have. 

Q. How often? 

A. [have made two examinations. 

Q. When was the first one? 

A. I judge about three or four weeks ago the first 
examination was made. 

Q. And when did you look at him again? 

A. Yesterday. 

Q. Will you have him bare his left arm so you can 
show to the jury his injury? [77—63] 

A. It would be advisable to remove his shirt—take 
off your shirt. 

(Plaintiff does so.) 

Q. Now, just describe the various injuries you 
noticed there to the jury. 

A. There is evidence of a fracture here of the left 
arm, the upper third. This muscle here is the biceps 
muscle; it has been separated from its attachment up 
above here. 

Q. Go ahead and describe further the injury to the 
arm and the present condition and the probable per- 
manent results, if there are any permanent injuries. 

A. The separation of this biceps muscle here from 
its attachment has impaired the usefulness of this 
arm. This is the biceps muscle here. You can see 
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how it is in a normal condition and see how it is here 
as the result of this separation; there has been an 
atrophy of the muscle as a result of having been torn 
from its attachment up above. 

Q. Atrophy means a wasting away ? 

A. A wasting of the muscle. This muscle here 
normally is attached up above here and as the result 
of this injury it has been torn from its attachment 
here and is in its present condition—by a comparison 
here you can see the normal condition and the abnor- 
mal condition. 

Q. Just describe any difference in the normal con- 
dition of his arm up there where you say the sever- 
ing of the ligaments took place and the present condi- 
tion. 

A. There is evidence here of a fracture of the 
humerus which has united and it is in very good posi- 
tion, as far as the break is concerned, but it is torn 
away and separated from its attachment up here. 

Q. Does that make any difference in the quantity 
of muscle and flesh there? [78—64] 

A. Yes, by comparing the two arms here you can 
see the difference—this is the normal biceps muscle 
and this is the abnormal condition. 

Q. What effect would that apparently have on 
his muscular strength and capacity for exertion? 

A. As far as the left arm is concerned, it will 
materially lessen its usefulness. 

Q. Do you consider that impairment of strength 
permanent or otherwise? 

A. I am inclined to believe it is permanent. 
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Q. Now, what other injuries did you discover 
evidence of? 

A. Well, there is a punctured wound here on the 
left side—there is no bad effects noticeable from 
that; he spoke about a numbness around here. That 
is probably the result of some of the sensory nerves 
having been injured, but it is in no way permanent 
and nothing that will be of any Serious nature. 
There was evidence here of the ribs having sepa- 
rated from the sternum or chest bone here, but they 
have united now and there is nothing there that is 
in any wise abnormal. This wound here on the face 
as you see has healed. 

Q. The only permanent injury that you noticed 
is his left arm? 

A. That is the only permanent injury, yes, sir. 

Q. Do you consider the impairment of his strength 
extensive and serious as well as permanent, or not? 

A. Well, it will impair the usefulness of his left 
arm as the result of this injury. 

Q. In making your examination of that arm did 
it apparently cause him any pain? 

Mr. BORYER.—I object to that. [79—65] 

Objection overruled. Defendant allowed an ex- 
ception. . 

A. In making the examination of the arm? 

Q. Yes. 

A. Well, there is no pain manifest upon an ex- 
amination of the arm. 

Mr. RITCHIE.—That’s all. 
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Cross-examination. 
(By Mr. BORYER.) 

Q. You say you examined him about three weeks 
ago the first time? 

A. I wouldn’t say exactly. I judge it was three 
or four weeks ago. 

Q. What kind of an examination did you make at 
that time? 

A. I had him strip. I went into the history of 
the case. I compared the injured arm with the 
opposite one and of course it was self-evident that 
there was a Separation there of the biceps muscles. 

Q. Did you base your opinion partly on the fact 
of your comparison of that arm to his right arm? 

A. Yes, sir. 

Q. Do you consider that his right arm is a normal 
arm? 

A. The right arm, so far as the biceps muscle is 
concerned, it is. 

Q. Did you examine the muscle of the right arm? 

‘Ay Wes, sir. 

Q. What kind of an examination did you make of 
the muscle? 

A. I tested it as to the development of the muscles 
and a comparison with the opposite muscles. 

Q. What manner of test did you make? 

A. Well, I endeavored to get the grip of the arm, 
his hand, [80—66] and was comparing it on the 
two sides and there was a marked impairment on 
the left side as compared with the right side; went 
into a history of the case and based my conclusions 
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on what he stated. 

Q. Based your conclusions, then, on what he told 
you? 

A. I based my conclusions on my observations 
and upon what he told me. 

Q. Then, as a matter of fact, you don’t know 
whether he told you or gave you the facts correctly 
or not, do you? 

A. I have every reason to believe that he did. 

Q. Why do you believe that? 

A. Well, the statements he made accord with the 
observations I made. 

Q. Don’t you know as a matter of fact that in 
taking his grip or having him work any muscle in 
his right arm, that that muscle is absolutely under 
his control? 

A. Iam fully cognizant of that fact and I gave 
that full consideration in drawing my conclusions. 

Q. Then if he put into play certain muscles that 
you were trying to test him on, your conclusions 
would be based entirely on that, would it not? 

A. My conclusions were based upon my vision to 
a great extent—it was self-evident that the biceps 
muscle was torn from its upper attachment and had 
furthermore undergone atrophic changes—atrophy. 

Q. You couldn’t see the muscle, could you, and the 
muscle of the arm is controlled entirely by the will 
of the man, is it not? In other words, when you 
want to make an examination of the muscles it is 
necessary for you to make your patient make certain 
movements, is it not? [81—67] A. Yes. 
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Q. And then you watch the development of that 
muscle from those movements, do you not? 

A. You partially base your conclusions in that 
way, yes. 

Q. Don’t you practically base your entire conclu- 
sions in that manner? A. Not entirely. 

Q. What other test do you have of the muscles? 

A. The other tests are oftentimes made; they con- 
sist of endeavoring to secure the grip and going into 
the history of the case, find out what facts you can. 

Q. Now, then, let us go back to his left arm. You 
say that there is a wasting away of the muscle up 
at the portion of the arm where it is attached; 1s 
that correct? Is that what you mean by your med- 
ical term? 

A. I mean to convey that there is a wasting of 
the biceps muscle; it has been torn from its upper 
attachments, and has, as you had opportunity to see 
here, undergone wasting changes. 

Q. Is it adhered to its proper place now or not? 

A. Has it now? 

Q. Yes. A. No, it has not. 

Q. Could you tell by an external examination? 

A. Yes, sir. 

Q. How do you reach that conclusion—how do 
you make that examination? 

A. Well, by palpitation, that is, by the sense of 
touch and by ocular evidences—it is self-evident 
that there is an abnormal condition there. [82—68] 

Q. Is it not a matter of fact that in any broken 
limb, as well as any other portion of your body, that 
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if those muscles are not used that there is a general 
waste away and nondevelopment? 

A. That applies to any of the extremities that 
are not in use—they will undergo atrophic changes 
or wasting changes when they are not in use. 

Q. After you have a fractured arm or leg, during 
the time that the patient is confined to his bed, that 
limb is not used is it, ordinarily? And there is a 
general wasting away of muscle, is there not? 

A. That doesn’t necessarily always apply; when 
we have on what is known as ambulatory splints, 
permitting the limb or extremity to have certain 
movements, permitting the subject to exercise the 
limb, these wasting changes are not so manifest. 

Q. But there are certain muscles that are not used, 
are there not? A. No. 

Q. Those muscles become weak and waste away, 
do they not? A. Yes, sir. 

@. And it is not until after the patient is restored 
to such a point that he can use those muscles that 
they develop again, is it? 

A. That is usually the case. 

(). And they do develop normally in course of time, 
when used? A. Yes. 

Q. Now, then, as a matter of fact, the wasting 
away of that muscle may have been caused because 
he hasn’t used the arm and that is the cause of it? 
[83—69 ] 

A. Why, the muscle is torn from its upper attach- 
ment here—it is self-evident it is separated. 

@. It has adhered some other place, has it? 
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A. It is torn entirely from up above. 

Q. In what condition does that leave the muscle? 

A. Well, the muscle has come down in a sort of 
lump there; it doesn’t perform its normal function to 
the same extent it did before it was separated and 
as a result it has undergone these wasting changes. 

Q. Now, then, you don’t know what caused that, 
do you? 

A. No, I don’t positively. I can only go from the 
history of the case. 

Q. From such facts as he told you? 

A. From such facts as he has given me. 

Q. You don’t know whether that happened at the 
time his arm was broken or not, do you? 

A. L have only got his statements for that and my 
own observations. 

Q. You don’t know whether it happened after that 
then, do you? A. After when? 

Q. After his arm was broken—that he might have 
torn those muscles after that? Except from what 
he has told you? 

A. I think it is very improbable. 

Q. Why? 

A. For the reason that to separate those muscles 
from the bone it was the result of some violent— 
either a blow or some violent action, and I can’t 
conceive of a man subjecting himself to any violent 
action of any kind after an injury of that sort. 

Q. You don’t know, though, do you? [84—70] 

A. I don’t know, of my own knowledge. 

Q. He might have had some blow since then? 
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A. There might have been. 
(By Mr. RITCHIE.) 

Q. Do I understand that that condition could only 
result from a violent blow or a tremendous strain? 
Yes. 

. Longitudinal strain? A. Yes, sir. 

. Has the plaintiff here a normal right shoulder? 
. No, he has not. 

. Do you know the cause of that abnormality ? 

. Only from the history of the case. 

. Is that apparently from some previous injury? 
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. It is apparently from an injury, yes, of very 
long standing. 

Q. Does that abnormality have anything to do with 
his biceps muscles in his right arm? A. No. 

Q. His right biceps are absolutely normal? 

A. Yes, sir. 

Witness excused. [85—71] 


[Testimony of John Schmitt, for Plaintiff. | 
JOHN SCHMITT, a witness called and sworn in 
behalf of the plaintiff, testified as follows: 


Direct Examination. 
(By Mr. RITCHIE.) 
. What is your name? A. John Schmitt. 
. What is your business? 
. Mining and prospecting. 
Where are you working now? 
. I work here in the Cliff mine. 
. You have worked at Ellamar? A. Yes, sir. 
. How long have you been in this part of Alaska? 
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A. I come here to Alaska in 1906. 

@. And you have been working as a miner most 
of the time since? 

A. Yes, I work at mining and railroading. 

Q. Did you ever work at the Beatson mine on 
Latouche Island? A. Yes, sir. 

Q. When did you work there? 

A. I worked there last year. 

Q. Were you working there in the latter part of 
January ? A. Yes, sir. 

Q. Were you there when John Pedrin was hurt? 

A. Yes, sir. 

Q. Were you working with John at the time? 

A. Yes, sir. 

Q. What time did you go to work that day or 
night? 

A. We went to work seven in the evening. 

Q. Where were you working? 

A. We started on the day shift to work on the 
bluff, off the pit, what they call a glory hole—threw 
the waste in a pile [86—72] and the ore we 
dumped in the chute; we took the car before the 
foreman come in and started to load the waste in 
the car and the foreman came in and gave me orders 
to go to load ore. 

Q. Where were you working that night after seven 
o’clock—what part of the mine? 

A. After seven o’clock we went to load ore. 

Q. And how long did you work there? 

A. I worked until half-past eleven. 

Q. Was anybody working with you? 
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A. John Pedrim. 

Q. What were veu and Jobs doing! 

A. Muckiwg im the raise. 

Q. Was auybetiy else working there iu the clery 
hole at the tame! 

A. Ne, Just Two mem—rou can’t work any more 
men than two men te skevel there. 

Q. Was there anybody else werkte close oy! 

A. Ne. abeut 0 or NO) feet, ke that—iu the pit. 

Q. Were there any drillers working around there? 


~ 


> 


A. Yes. Ceeney aud what is that ether fellow’s 
Tamer came from tae Léitarcod ? 
Q. Were they working near the clory tele! 


~ 


A. They were werking at the too. drilling beles 

re wt in the top, OS Shuet. 

Q Did ther put i the pewder whtle you were 
there § 

A. We were mucking there. abeut halt-past uime 
ther get Ciled ub. They get ready to sheet— 

Q. Al UT wast te Knew ts what ver and Jcbn 
were deme and what the drillers were dving betere 
yen Kneeked of at eleven. [S7—T3] 

A. Jebu are [ were mucktag ang the other tTwe 
men were drilling at the top. 

Q. Ded they pat any pewiier tu the Bole before yor 
ett te go to Gineet? 

A. They were reway ca about ten er balt-past 
ten. when be sorting this Bele and Mr. Cooney run 
the wachine aud Ureen say, “[ want te give rou 
erders — 

Q. Just tell what happened. 
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A. Cooney was the machine-man. 
Q. You quit work and went to lunch at half-past 
eleven ? ma. Yes, sir. 
Q. How long were you gone to lunch? 
A. Twelve o’clock; we start to work again after 
our lunch. 
Q. Do you know whether any shots were fired 
while you were at lunch? 
A. Yes, there was bulldoze on the big pit. 
Q. Where did you go to work again after lunch? 
A. We came after lunch at twelve o’clock and we 
start—I take the pinch bar and I want to pry this 
alongside of the glory hole where the shot went. 
By the COURT.—He asked you where you went 
to work when you went back from lunch. 
. I came to the same place where I was. 
. In the glory hole? A. In the glory hole. 
Who were you working with? 
. With John and Mr. Green. 
. Who is Mr. Green? 
He was the foreman of the night shift. 
Who were you taking orders from? [88—74] 
From the foreman. 
From Greene? A. From Greene. 
Now, when you went back to the glory hole 
after 12 o’clock did you get any orders? A. Yes. 
Q. From whom? A. From Mr. Green. 
Q. What did he tell vou to do? 
A. He told me, he say, ‘‘John, leave alone that; 
I don’t want to bar down; I want to draw from this 
ehute."’ There was ten or fifteen boulders. big 
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rocks, on the top of this raise there, raised from 
below, I guess about 80 or 90 feet. I don’t know 
exactly how far it was from below, from the track, 
from the chute. 

Q. Do I understand that Mr. Green told you, you 
and John, to go and bulldoze those rocks at the bot- 
tom of the glory hole? 

A. Yes; he say, ‘I want to bulldoze those rocks 
as quick as I ean. John, go and get powder and 
bulldoze that rock,’’ and I said, ‘‘No, I don’t go after 
powder; I have no right powder-monkeying—the 
powder monkey gets his wages; I get mucker wages. 
I want to bar down before I go bulldozing.’’ He 
said, ‘‘Nothing doing; this ground is solid.’’ I said, 
‘By golly, I don’t know; J have to try.”’ 

Q. What did you do when you went to work, you 
and John? 

A. He told John and John went after powder and 
bring the powder and said, ‘‘John, don’t you want 
to bulldoze? Green told me to bulldoze there at the 
top of the raise there, he want to draw for the chute, 
and I said, ‘‘I don’t take no [89—75] chances 
until we bar down.”’ 

Q. Did you and John, after you got the powder, go 
ahead ? Ae Yes, sir. 

Q. What kind of light did you have, if any? 

A. A hand light. 

Q. One of the jurors wanted to know about these 
lights—did you have just one lantern? 

A. We had two—he had one and I had one. 

Q. Where did you get those lights? 

A. We get them from the company. 
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Q. You bought them yourselves? 

A. Yes, sir, we bought them ourselves. 

Q. You had to furnish your own light? 

A. Yes, sir—of course they had lights and lanterns, 
but they had no globes. 

Q. What were you and John doing just before he 
was hurt? A. Mucking. 

Q. What position were each of you in? 

A. Mucking—I stay this way and he stay on the 
other side and mucking on this raise. 

Q. What was John doing—what particular thing 
was John doing? 

A. When he was ready to bulldoze— 

Q. He was fixing the powder to bulldoze? 

A. Yes, there was a raise like this corner exactly; 
it was raised right in the corner; there was a wall 
here and a wall here and was open about ten or twelve 
feet from this corner. 

Q. John was at the bottom of the glory hole fixing 
the powder to break a big rock? 

A. Yes, sir, he had first time about fifteen rocks 
onthetop [90—76] chute or raise from below. 

Q. Now, while John was fixing the powder on this 
rock, what were you doing? A. I hold the light. 

Q. You held the light for John? A. Yes, sir. 

Q. What happened, if anything? 

A. What happened was, it was frozen ground and 
the rock came down and John was fixing the powder 
like that, and I see it move and I hollered to him to 
look out, and I started—L hollered, ‘‘Look out!’’ and 
there dropped a big slab on his back that came down, 
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and he fell down on a big rock, enough to break his 
head. 

Q. You got out of the way? 

A. Yes, I was four or five feet behind. 

Q. I understand this rock and frozen ground fell 
on top of him. 

A. Yes, and he fell on his face and I thought he 
was dead, sure as anything. 

Q. What did you do? 

A. And then I set down my lantern and grabbed 
the rocks and rolled from him and grabbed for this 
slicker and pulled his head, and when I pulled his 
head I thought he was dead, sure, and he was bleeding 
all over, and I take his hand and feel his arm and it 
was just the same as like a piece of wax, and I started 
to go on the second floor and start hollering. 

Q. Did you take any rock off of him before you 
left? 

A. Yes, I rolled all the rock and muck and every- 
thing. 

Q. Did that come down in a solid piece or did it 
break ? 

A. Yes, it was a solid piece and break in two pieces. 
[91—77] 

Q. You took it off of him and went for help? 

A. I rolled it one side and grabbed for the slicker 
and pulled his head, and then I went on the second 
floor and started hollering, and three fellows came 
there and picked him up and carried him down on the 
second floor. 

Mr. RITCHIE.—That’s all. 
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Cross-examination. 
(By Mr. BORYER.) 

Q. How long had you been working there in this 
glory hole? A. I guess about a week. 

Q. How long had you been working at the mine? 

A. I work five months. 

Q. You worked there for about five months? 

A. Yes. 

@. What portion of the mine were you working in 
during that time? 

A. I don’t know; the first time I start I take the 
muck from the top—there was a kind of tunnel, tim- 
bered with open planks, and it was solid muck on top, 
about 6 or 8 feet; it was red muck on top of solid 
ground. 

Q. How long had you worked in this particular 
place? 

A. This particular place I work about, I guess, a 
week, on this glory hole. 

. That is the place where John was hurt? 

Yes. 

. And you had been working on the night shift? 
nice, 

. All the time? 

. No, working about fifteen days on the night 
shift and fifteen days on the day shift. [92—78] 

Q. Then you had worked about fifteen days on the 
night shift at this particular place, had you? 

A. No, not in this particular place—they got no 
muck there before they shoot—they have nothing to 
do there in the glory hole. 
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Q. Had you worked on the day shift at that place? 

A. Yes, I did. 

Q. About how long had you worked on the day 
shift at that particular place? 

A. When they get lots of muck there. 

Q. About how long? 

Q. When they get lots of muck there we work all 
the shift and when they don’t, we work five hours or 
three hours. 

Q. Did you work there two weeks on the day shift? 

A. Sure, when they get the muck. 

Q. Had you worked there two weeks on the night 
shift? 

A. Yes, worked three or four weeks on the night 
shift, sometimes. 

Q. You had worked there then as long as two weeks 
prior to this accident? A. Sure. 

Q. At night—on the night shift? A. Yes. 

Q. Had John been working there with you during 
these two weeks on the night shift? 

A. Sometimes he work and sometimes not—some- 
times put another man there. 

Q. Now, you say you went to work at seven o’clock 
on the 25th or 26th of January, the day John was 
hurt? 

Q. Something like that—I can’t tell exactly the 
date. 

Q. And you remained at work until 11:20 or 11:30 
that night, in that place? [93—79] 

A. We have lunch at half-past seven. 

Q. What were you doing? A. Mucking. 
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. What do you mean by mucking? 
. Mucking a hole in the raise. 
. That is, you were shoveling the ore? 
. Yes, in the raise. 
. In the raise or shaft? A. Yes, in the hole. 
. That was ore that had been shot down from the 
side wall, was it? A. Yes. 
Q. Now, how long had these drillers been working 
in there that night? A. I guess three hours. 
Q. Did they start to work when you started to 
work ? 
A. Yes, the machine was set when I came to work. 
Q. The machine was set when you came to work 
and they came to work the same time you did? 
A. Yes, sir. 
Q. And then they started to drilling? 
Eweenes, Sir. 
Q. They were drilling above you, were they? 
A. Yes. 
Q. About how far above you? 
A. About four feet. 
Q. 
Q. 
ae 
Q. 


DOPOLO 


About four feet? A. Yes, sir. 
How far away from them were you? 
Four feet from the wall. [94—80] 
Four feet from the wall? 
A. There is a wall—four feet from this side, from 
the wall and there was a hole right there in the corner. 
Q. About how many feet away? 
A. Well, I guess maybe 8 feet. 
Q. What kind of a drill were they using, do you 
know? A. Steel, a 250-pound machine. 
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. How was that machine fastened ? 

. On three legs. 

. It stood up on three legs? 

. Yes, it stood up on three legs. 

. How many men were working in that? 

. Two men—the machine-man and the chock- 
tender. 

~  Q. Do you know their names? 

A. Cooney was the machine-man and I can’t tell 
you this man that was chock-tender. 

Q. You saw them working there? 

A. Yes, I saw them working there. 

Q. Did you see them drilling? AY es) cue 

Q. And you are certain they were working there 
about three hours? A. Yes, about three hours. 

Q. That would make it about ten o’clock they aut 
drilling? A. Yes. 

Q. What did they do when they finished Cee 

A. They spring their hole. 

Q. How do they spring their hole ? 

A. They put powder in two or three sticks or four 
sticks and spring it and next about eight sticks, and 
then they can’t [95—81] get powder enough, they 
have to put maybe fourteen sticks. 

Q. How many times did they spring this hole that 
night? A. Two times. 

(. They sprung it twice while you were there work- 
ing? why SOEs. Sue, 

@. What did you do when they were springing 
those holes? 

A. When they were springing the hole they tell me 
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to get out—to get out from the smoke. 

Q. Aud you and John went out, did you? 

A. Yes, sir. 

Q. And then you came back and started to work 
again ? Ae) Yess sii 

Q. You went out two or three times? 

A. Two times. 

Q. Twice only? AG NCES Sil 

Q. After they sprung the hole what did these men 
do? A. Cooney asked Green, he say— 

Q. Answer my question—after they had sprung 
this hole what did they do? 

A. Green came out— 

Q. What did these drillers do? 

A. Cooney wanted to get powder—he says ‘‘T want 
to spring a third time.”’ 

Q. Did he spring a third time? fe hee 

Q. What did he do then? 

A. Green don’t allow it. 

Q@. What did the drillers do then? 

A. What the drillers done they done by Mr. 
Green’s orders. 

By the COURT.— [96—82] You can be asked 
later to explain by Mr. Ritchie, but answer these 
questions—tell what the drillers did, whether they put 
in another spring, put in the main blast or what. 

Q. What did the drillers do then ? 

A. The drillers did it by Mr. Green’s orders. 

Q. Did they do any work? 

A. No, they had orders. 

Q. I ask you what they did. 
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A. Mr. Green told them, ‘‘Load this hole and 
blast.’’ 

Q. Did they load the hole then? A. Yes, sir. 

Q. How many sticks did they put in it, do you 
know ? 

A. I don’t know; I never count it. 

Q. Did you see them loading the hole? 

A. No—I see them loading the hole. 

Q. Did you or did you not see them loading the 
hole? You said yes and no. 

A. Yes, I see them loading the hole. 

Q. They had worked now up to ten o’clock spring- 
ing the hole and then they loaded the hole—about 
what time was it then? 

A. It was ten o’clock when they made the second 
spring and Mr. Green came over and he see Cooney. 
He say, ‘‘I want to make one more spring,’’ and he 
said, ‘‘Never mind one more spring; load this hole 
and blast.’’ 

Q. Now, what time was it when they had finished 
loading the hole ? A. It was about half-past ten. 

Q. Did they fire the shots then? 

A. They fired the shot lunch-time. 

Q. After they had loaded this hole at half-past ten 
you didn’t go to dinner until about 11:20, did you? 
[97—83 ] Ae Ves scr, 12s, 

Q. Was this shot fired between—after it was loaded 
and the time you went to dinner ? 

A. It was after we went to lunch. 

Q. Did you see it shot? Were you there when they 
shot it off? 
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. Yes, I saw it when we came back after lunch. 
. Were you there when the shot was fired ? 
. No, I never was there when the-shot was fired. 
. Did you hear the shot fired? 
. [ heard several shots fired. 
Did you hear these particular shots fired ? 
Yes, sir. 
Where were you then? 
. [ was close to the house where we had lunch. 
How do you know it was these shots? 
. Because the different signals, the different 
sound from the bulldoze and the big shot. 
. You could hear it distinctly, could you? 
» Y 6s, Sir. 
And who was with you when you heard it? 
. All was pretty near there. 
. Was John there? 
. All was there pretty near. 
. Was John there? 
I don’t know,—I can’t tell exactly whether he 
was there or not. 
Q. You say there was some bulldozing being done 
while you were down there working that night? 
A. Yes, sir. 
Q. Before you went to dinner? [98—84] 
A. When I got to bulldoze I have to report for the 
big shot and I got report for the big shot— 
Q. Repeat that. 
A. When I got report for a big shot and have 
got big boulders there, five or six boulders, and we 
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have to wait for report, before he give me report 
and let me bulldoze. 

Q. You were helping to do some bulldozing down 
in there that night? KR. Yosssit: 
. Before you went to dinner? &. Wes. 
. John was helping you? A. Before dinner? 
Wes. 
. Yes, we had a couple of bulldozers there in the 


is OOD 


pit. 

Q. About how many shots do you fire in the bot- 
tom? A. About four or five. 

Q. You fired about four or five that night before 
vou went to dinner? A. Yes, sir. 

Q. How heavy were the charges? 

A. Two sticks. 

Q. What number? A. Porty per cent. 

Q. Do you know where Mr. Green ate his dinner 
that night? 

A. I don’t know. I never see him eating his 
dinner. 

Q. After this shot was fired, do you know where 
Mr. Green was? 

A. No, I don’t know where he was. 

Q. You don't know where he ate his dinner? 

A. No. [99—85] 

Q. You didn’t see him from that time until you re- 
turned to the pit? 

A. To the pit—no, sir. 

Q. Then you saw Green there, did you? 

A... Yies, 917. 

Q. These drillers fired this shot, did they? 
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A. Yes, sir. 

Q. Did you see the drillers when they were at din- 
ner or not, do you remember? 

A. I saw him in the shed there. 

Q. What do you mean by the shed? 

A. They had a shed there—they had lunch in the 
shed; I saw him there. 

Q. Did you have lunch there in the same place? 

A. Yes, we all had lunch the same place. 

Q. Now, then, did you see these drillers after they 
had fired this shot—between the time that they fired 
the shot and the time that they came to dinner? 

No. 

. You didn’t see them? A. No. 

. You don’t know where they were? A. No. 
. You don’t know what they were doing? 

No. 

. When you went back, did you see the drillers 
then ? A. Yes, Cooney was there. 

Q. What was he doing? 

A. He don’t do nothing; he was just standing and 
looking. 

@. Was he one of the drillers? [100—86] 

A. Yes, he was the machine-man. 

@. Where was the other driller? 

A. The chock-tender? JI don’t know; I never 
saw him. 

(). You say you took a bar and tried to do some- 
thing—what was that? 

A. Yes, I took a bar and tried to get loose the rock 
and bar down. 
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Q. Bar what down? A. After the shot. 

Q. Why did you take a bar to bar it down? 

A. Because I know the rule for firing—they have 
to look at this ground, if it is loose or not. 

@. What do you mean by rule? 

A. A rule, when they are going to shoot any place, 
when they blast on a railroad or mine, they have to 
examine the place before they go to work. 

Q. They have a rule there that you have to exam- 
ine your place? A. Yes. 

Q. Is that known to everybody there? 

A. Yes, sir. 

Q. And if you think there is any loose earth there 
or rock, it is your duty to bar it down, is it? 

A. J never saw it. 

Q. If there is any loose earth or rock there, after 
you make your examination, then you take your bar 
and bar it down? 

A. I have to make the examination and take the 
bar and find out whether it is loose or not. 

Q. And if it is loose, you bar it down? 

A. Yes, sir. 

@. And what kind of a bar do you use for that? 
[101—87 ] 

A. A pinch-bar. 

Q. They furnish the bar? A. A company bar. 

Q. They require you to do that? 

A. I don’t know whether they require it or not but 
I like to save my life before I go down. 

q. And did you try to bar that down? 

A. No, he don’t allow me to try—Mr. Green 
stopped me. 
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Q. You took the bar and what did you start to do? 

A. I took the bar and walked from this end all 
around to the pit, to the glory hole on the other side, 
and Green came over and say, ‘‘John,’’ he say, ‘‘I 
want you to bulldoze here on this raise. I want ore 
for this chute.’’ ‘‘ Well,’ I say, ‘‘I don’t know. I 
want to bar down before I go down.’’ He said, 
‘‘Never mind; it is solid.”’ 

@. He told you it was solid? 

A. Yes, he told me it was solid; he never was there 
—I don’t know, but I never was there; he told me it 
was solid. 

@. You don’t know whether he was there or not? 

A. I drop my bar then and he told me to go and get 
powder to bulldoze. I said, ‘‘No, I don’t get pow- 
der.’’ I said, ‘‘I get no wages for powder monkey. 
I get wages for mucker,’’ and I stand there, and he 
went into the pit and called John Pedrin, and he 
went after powder and brought powder and to John 
I say, ‘‘I don’t take no chances going down there.” 

@. You said that to John? 

A. I said that to John. Green was there and 
Green he say, ‘‘Never mind, John, it is all solid’’— 
it was sloppy and rain and snow—and I say, ‘‘I 
don’t want to bulldoze.’’ ‘‘Well,’’ he say, ‘‘Go and 
help John; hold the light,’’ and I say, ‘‘All right, I 
will go [102—88] and hold the light,’’ and it was 
exactly like this corner, and it was raised there and 
it was a wall here and a wall here and an open hole 
here, about 20 feet—it was the first floor, open pit, 
and we finish this end and start to sink a hole 20 
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feet and muck this hole and the raise and from be- 
low, the first floor, run a car right across the shoot 
and draw from this raise, right to the car and dump 
it into the ore chute. 

Q. What did John say to you when you told him 
you took no chance going down there ? 

A. He didn’t say nothing. 

Q. He didn’t say anything? A. No. 

@. Did you tell him that it was dangerous? 

A. No, I didn’t tell him—I told to Mr. Green and 
Green sends— 

Q. He told you he thought it was all right? 

A. Yes, Green tells it was all right. 

Q. You didn’t examine the place where they had 
made the shot, did you? 

A. He don’t allow me to examine. 

Q. You didn’t examine it? 

A. He don’t allow me to examine. 

Q. Answer the question: Did you examine the 
place? 

A. He don’t allow me to examine it. I want to 
examine it,—I took a bar but he stopped me. 

Q. Did you examine the place? 

By the COURT.—Say yes or no, whether you ex- 
amined it or not. A. No. 

Q. Do you know if John examined the place? 

A. No. 

Q. You don’t know. [103—89] 

A. I don’t know. 

Q. Then you didn’t see the condition of the wall 
after the shot had been fired, did you? 

A. No, it was all broke up there on the wall. 
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Q. Could you see that? A. Sure, I can see that. 

Q. From where you were working? 

A. You take a light you can see where it is all 
broke up, the wall cracked. 

@. Did you see that from where you were work- 
ing? 

A. No, you couldn’t see from where I was work- 
ing—when I go on top. 

Q. Was it a perpendicular, a straight up and down 
wall? Eee es sia ont ap. 

Q. And then you have to go on top and look over 
it? A. Yes, sir—wwe had a step-ladder. 

@. Did you go up on a step-ladder ? 

A. Why, sure, when you come out from below, you 
have to come out with a step-ladder. 

Q. You were working about four feet from where 
the shot was put in, were you? 

A. Yes, sir—about 8 feet. 

Q. About four feet above your head? 

A. Four feet from the wall, about 20 feet above 
the head. 

. I mean from the place where the hole was 
drilled in, where the shot was made—how far was 
that above your head? A. About 20 feet. 

Q. I understood you to say the pit was about 20 
feet deep ? | 

A. The glory hole was about 20 feet, yes. 

Q. That is the hole you were in? [104—90] 

A. Yes, the bottom. 

Q. Then was the shot clear outside of the glory 
hole? 
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A. It was a straight wall; this is the wall; this is 
the first floor here and about twenty feet from this 
floor to the second floor. 

Q. But where was it they put the drill in? 

A. Four feet from the wall, back. 

@. Was the wall cracked along clear down to the 
bottom, after the shot? 

A. You can see cracks, not from the bottom but 
from the top. 

Q. You could see the cracks there? 

A. The wall never break—they didn’t have pow- 
der enough to break this ground. 

Q. Now, you are a miner of some experience? 

A. Yes, sir. 

Q. How do you do this barring down? 

A. Barring down when the shot is out? 

Q. Yes. 

A. You have to examine this place when the shot 
is out, whether a man can go down or not; if he can’t 
go down, we have to bar down the rock, take a bar 
and hammer and work it; you have to look at your 
roof to see whether it is safe or not—when you work 
in the pit, you have to look at your walls. 

Q. Who has to look? 

A. That man that is working in there. 

Q. All the men that are working there? 

A. Yes, sir. 

Q. And you say the rule of the company requires 
you to look and examine the ground and bar it down 
before you start to work? [105—91] 

A. The company has got foremen there that don’t 


vs. John Pedrin. 109 


(Testimony of John Schmitt.) 
allow them to do that. 

Q. The rules, though, require you to examine it 
and bar it down? A. Yes, sir. 

Q. That is a rule of the company? 

A. I don’t know whether the company or not but 
the rules all in the United States, all over. 

Q. That is the rule there, is it? A. Yes, sir. 

Q. Who is superintendent of that mine, do you 
know ? A. Mr. Van Campen. 

Q@. And general manager of it? A. Yes, sir. 

Q. What was the name of this foreman you were 
talking about? A. Green. 

@. He was shift boss there, was he? 

A, Yes, he was the shift boss. 

Q. Now, then, Mr. Ritchie asked you something 
about lights there—this glory hole was constantly 
changing, was it not, by reason of breaking down of 
the walls from the shooting and blasting? 

A. Yes, sir. 

Q. And the hole was gradually getting larger? 

A. Yes. 

Q. And it was necessary to do shooting all around 
there in order to get the ore out, was it not? 

A. No, they have to shoot from the top. 

Q. What I mean by that is, around through that 
and the other [106—92] places around this hole: 

A. You can’t shoot any other way—you have got 
to shoot down from the top. 

Q. They do blasting there then, do they not— 
break the ore down by that means? ee NCS: 

Q. It wouldn’t be feasible to have electric lights 
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there, would it, if you had to do blasting around 
there? 

A. Oh, yes, you can have electric light if you want 
to. 

Q. How could they put an electric light in that 
hole if you are breaking down on the side? 

A. You don’t have to put it in the hole—you can 
put it on the hill. 

Q. How far away would you have to put it? 

A. Not very far away, 20 or 25 feet. 

Q. That is on the outside of the hole? 

A. There is red muck right to the glory hole, 8 
or 10 or 12 feet. There is a mountain of red muck. 

Q. Weren’t they blasting all around through the 
large pit there that surrounded the glory hole? 

A. They can put an electric light down. 

Q. Were they blasting all around this place? 

A. At different times around there—that pit was 
about 50 feet wide, I guess. 

Q. And they were blasting around in that pit 
right along? A. Sure, they have to blast it. 

Q. And then you would have to be moving your 
electric lights around from place to place? 

A. Just take the wire down, that is all. 

Q. Just take the wire down every time you wanted 
to blast? [107—93] 

A. Well, that is all that is necessary. 

Q. You had been working there for about two 
weeks, using the same kind of light that you were 
using that night, had you not? 

A. Oh, yes—no, I work about five months with 
that same light. | ie 
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@. And you had worked about two weeks in this 
pit with that same light, had you? 

A. Yes, we had no other light. 

Q. And John had worked with you? 

A. Yes, sir. 

@. And you did your work in that pit by these 
lights,—what work you did there you did by means 
of those lights? fey Tie nickins, 

Q. That is the only light you had? 

A. Yes—sometimes we break a globe and we have 
no globe and we have to work with one light, two 
men. 

@. The globes were down in the store? 

A. They have to buy them—you can’t get them 
from the company for nothing. 

Q. You furnished your own lights, then, did you? 

A. Yes, sir. 

Q. As a matter of fact, you can get lights from 
the company, can you not? 

A. I never had no lights. 

@. Never had any lanterns there? 

A. They had lanterns but no globes; they have a 
store there, about three-quarters of a mile from the 
mine. 

Q. It was necessary, it was required of you then, 
to furnish your own lights? 

A. Sure, not all men but pretty near all; before 
I start they [108—94] had company lights but 
when they had these globes, they had lots of lanterns 
and no globes—you have to buy your own lantern 
when you want it. 
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Q. You were required to furnish your own light in 
order to do your own work with? 

A. Yes, sir—it was the company’s work. 

Q. To do the work you were doing? 

A. Yes, sir. 

Q. That was part of your employment and part of 
the things you had to furnish was your: own light? 

A. Sure, if the company had none you have to buy 
your own light. 

Q. You had to furnish your own light then? 

A. Yes, sir. 

@. And that was part of your employment and 
part of the things you had to furnish? 

A. You can’t work in the dark. 

Q. Now, then, the light you had this night was 
sufficient, I believe you stated here that you saw it 
when it started moving—the light you had that 
night was sufficient for you to see this earth and rock 
that came down and struck John—to see it when it 
started moving? A. Sure. 

Q. You could see that? 

A. His light is gone out and I held my light that 
way (indicating), and I never look for his work. I 
look for the wall and when it start moving, I start 
hollering, and he had no chance to get out and it 
hit him right on the back. 

Q. You told Mr. Ritchie that you saw it when it 
began to move? NO; 

Q. What did you say? [108—95] 

A. I saw where he put the powder—it was be- 
tween two bulldozes; he had one bulldoze here and 
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along here and one in the front and then I start hol- 
lering and it dropped rocks and muck on his back 
and he fell down and I thought he was dead. 

Q. Am I mistaken or not in that you said on your 
direct examination that you saw this earth and rock 
moving? 

A. Yes, I saw it when it start moving, sure. 

@. Where did it come from? 

A. Right from the top. 

Q. Then you could see to the top, could you? 

A. You can see certainly—you can see—if you get 
exactly the light, you can see. 

Q. And your light was such so you could see? 

A. Thad a light, a hand light. 

Q. Then, if you could see it at that time, when you 
started to work there, you could see it by the same 
light, could you not? 

A. Sure, I can see it by the same light. 

Q. Did you look up to see the condition of it when 
you started to work there? 

A. They don’t allow us to see. 

Q. Nobody can stop you from looking? 

A. Green said it—he is the foreman there—Green 
stopped it. 

Q. He stopped you from looking up there? 

A. Sure; he is the boss here or manager—I take 
the order you say and have to do by your order. 

Q. Do you mean to tell the jury that Green told 
you not to look up there? 

ee elle say, ‘‘Never mind; go and bulldoze that— 
T want to draw for this chute right away.’’ [110— 
96] 
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@. Did you look up? 

A. No, I had no chance to look up; they stopped 
me. JI hada bar in my hand. 

Q. I understood that was when you were on top? 

A. Yes, I was on the top. 

Q. When you went down in the pit, did you look 
up to see the condition of it, down in the glory hole? 

A. No, I never went right to the glory hole,—I 
started down to the muck. 

@. You went down to the point where you were 
going to do this mucking or bulldozing? 

A. No, I never went there—I stayed over about 12 
feet from this corner, like this, and looked. 

Q. When John came back with the powder, you 
went down into this pit with John, did you not? 

A. Yes, sir. 

Q. And started to bulldoze it? A. Yes, sir. 

Q. When you went down in this pit, did you look 
up to see the condition of the wall? 

A. No, we had no chance to look up; they didn’t 
give us a chance to look up. 

Q. Where did Mr. Green go? 

A. He went to the pit,—he went maybe to sleep 
in the powder-house, I don’t know. He is not fore- 
man any more there,—he don’t know more than a 
Siwash woman. : 

Q. He was just pit boss, was he? 

A. I don’t call him boss and nobody call him boss 
that is working there. 

Q. He was an ordinary laborer? [111—97] 

A. Certainly, worse than laborer—a laborer under- 
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stand more of the work than this foreman that was 
there. 

Q. Now, where did he go? 

A. I don’t know; I never watch for him. 

Q. Did he go down in the pit? 

A. I don’t know where he went. 

Q. You don’t know whether he was down in the 
pit or not when you and John went down? 

A. I don’t know. I guess he was in the powder- 
house when they took that fellow to the hospital. 

Mr. BORYER.—That’s all. 
(By Mr. RITCHIE.) 

Q. Mr. Green held the position as shift boss, did 
he not? 

(Objected to as leading. Question withdrawn.) 

Q. What position did Mr. Green hold? 

A. Foreman, shift boss. 

Q. How old a man was Green? 

A. I don’t know how old heis. 22, I guess—24. 

Q. You said a while ago it is a rule all over the 
United States to bar down the walls after a shot? 

A. Yes—when a man wants to be safe. 

Q. You mean that is a rule of good mining or a 
statute law? A. Yes, that is a law of mining. 

Q. That is a rule of good mining? A. Yes. 

Q. Did this company have any such rules? 

A. I don’t know,—I don’t think so. 

Q. Did they have any such rules typewritten— 
written and posted? [112—98] 

A. I don’t think so. 

Q. Did the foreman ever tell you of any such rule, 
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or the superintendent? 

A. The superintendent don’t tell me. 

Q. It is simply a rule of good mining? 

A. Yes, sir. 
(By Mr. BORYER.) 

Q. You don’t know of your own knowledge what 
this man Green’s position was with the company ? 
. He was foreman. 
. Do you know of your own knowledge? 
. No, I don’t know. 
. You don’t know what authority he had? 
. No, I don’t know. 
(By Mr. RITCHIE.) 

Q. What is a powder monkey? 

A. A powder monkey is supposed to get primers 
and powder. 

Q@. He has charge of the powder-house ? 

A. He has charge of the powder-house. 

Q. You said a while ago that you refused to act as 
a powder monkey ? A. Yes, I refused. 

Q. You meant by that that you refused to go to the 
powder-house ? A. Yes, sir. 

Witness excused. [113—99] 
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[ Testimony of William Gleason, for Plaintiff. ] 
WILLIAM GLEASON, a witness called and 
sworn in behalf of the plaintiff, testified as follows: 
Direct Examination. 
(By Mr. RITCHIE.) 
Q. What is your name? <A. William Gleason. 
Q. Where do you reside? A. Lakeside. 
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(Testimony of William Gleason.) 
. How long have you lived in Alaska? 
. About two years. 
. What is your business? A. Mining. 
. How long have you been a miner? 
. Twenty-five years, I guess. 
. Where did you first work as a miner? 
. In New Mexico. 
. Where else have you worked in the States and 
territories? 
A. I worked in Lake Superior, British Colum- 
bia, Alaska and Arizona. 


> © 
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@. You were working constantly or nearly so as a 
miner from the time you started at it until you came 
to Alaska? A etetty muchaayes. 

Q. And have worked a good deal in Alaska as a 
miner? A. Yes, sir. 

Q. Have you worked in large mines and particu- 
larly copper mines? yg Nes) 

Q. Are you an expert miner or a pretty good 
miner? A. J don’t know. 

. Have you done all kinds of work as a miner? 
. Yes, pretty much. [114—100] 

. Have you drilled much? AY Mes ie 

. Can you run a machine drill? A. Yes, sir. 

. You have worked at all kinds of mining? 

Les 

. Now, where a shot is fired in the walls of a 
mine, particularly an open mine or a glory hole, is 
there any rule about making an inspection of the 
surrounding walls immediately afterwards? 

Mr. BORYER.—I object to the question for the 
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reason that it is incompetent and immaterial and for 
the further reason that there is no such question 
raised in the pleadings, and for the further reason 
that there is nothing in the case that would warrant 
the asking of such a question and that the defendant 
would not be bound by any answer made in response 
to this question. 

By the COURT.—I understand there is an allega- 
tion in the complaint to the direct effect that the rule 
of good mining required that such be done, but the 
question I am not so clear upon is, whose duty it is to 
do it, whether it is the man who is in danger himself 
or whether it is the duty of some one else—that is 
the important question. 

After argument the objection was by the Court 
overruled. To which ruling of the Court counsel for 
defendant is allowed an exception. 

A. Ordinarily. 

Q. What is that—what is the usual course of pro- 
cedure ? 

Mr. BORYER.—In order to avoid encumbering 
the record I want the same objection to go to all simi- 
lar questions. 

(It is so understood and exception allowed.) [115 
—101] 

A. The rule is that a man has got to bar down his 
ground to make it safe, not to have loose ground in 
the walls after a blast—that is, if a man is going to 
work under it. 

Q. Where work is being done under the direction 
of a foreman or shift boss who looks after that? 
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Mr. BORYER.—We object to the question, for the 
reason that it is immaterial and incompetent, and for 
the further reason that it has not been shown that 
this work was under the direction of a shift boss or 
foreman. 

Objection overruled. Defendant allowed an ex- 
ception. 

A. Why, the foreman or shift boss who is in 
charge. 

(By Mr, BORYER.) 

Q. Who does the work? 

A. The miner, I suppose. 

Q. The men working in there you mean? 

eaves, Sir. 

Witness excused. 

Plaintiff rests. 

Mr. BORYER.—I have a motion to present— 

The jury having been excused— 

By Mr. BORYER.—Comes now the defendant, the 
Beatson Copper Company, by its attorney, R. J. 
Boryer, and moves the Court for a nonsuit in this 
action for the following reasons: 

L 

Because the plaintiff alleges in his complaint that 
he is an experienced miner, capable of earning the 
highest wages for mining; that his evidence shows 
that he has followed mining for [116—102] _ sev- 
eral years; that he had worked in and around the 
place where he was injured ever since beginning work 
for the defendant company and had been working in 
the pit or hole where the accident occurred for about 
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(Testimony of William Gleason.) 
two weeks and knew the conditions surrounding the 
place where he was working; that he admitted he had 
seen the driller bore the holes and load same and 
heard the shots fired at the place or point where his 
injury happened, and which shot or shots the plain- 
tiff claims in his complaint was the cause of the earth 
falling and injuring the plaintiff. 
II. 

For the further reason that the plaintiff himself, 
although being an experienced miner and knowing 
that the shots complained of in his complaint had 
been fired at the place mentioned in his complaint, 
which caused the injury, proceeded to work without 
either examining or in any other manner trying to 
ascertain the condition of the place where he was 
going to work. 

ial 

For the further reason that the plaintiff has failed 
to show or establish what relation, if any, the fore- 
man or shift-boss bore to the defendant and the 
duties, responsibility and authority of said foreman 
or shift boss in connection with the defendant com- 
pany, while the evidence does show that said fore- 
man or shift boss was engaged in a common employ- 
ment along with the plaintiff and was a fellow- 
servant. 

AY. 

For the further reason that the plaintiff has failed 
to show that the defendant company was negligent 
in any manner and has failed to establish and make 
out a case against this defendant. 


vs. John Pedrin. 121 


After argument the Court took the matter under 
advisement [117—103] and further hearing of 
the case was adjourned until to-morrow morning at 
10 o’clock. 

Tuesday, November 11, 1913. 
MORNING SESSION. 

By the COURT.—In this case on the motion pre- 
sented last night I may say that I am not free from 
doubt in the matter, but following the well recog- 
nized and established rule I believe the doubt should 
be resolved in favor of submitting the case to the 
jury, and the motion will therefore be denied and 
defendant allowed an exception. 


DEFENSE. 


[Testimony of L. V. Smith, for Defendant. | 
L. V. SMITH, a witness called and sworn in be- 
half of the defendant, testified as follows: 


Direct Examination. 
(By Mr. BORYER.) 
Q. What is your name? A. L. V. Smith. 
Q. Where do you reside? A. Latouche. 
Q. What is your profession ? A. Physician. 
Q. How long have you been practicing as a physi- 
cian ? 
. Seven years—a little over seven year's. 
. Are you a graduate of any school? 
. Yes, sir. 
. What school ? 
. Willamette University, Medical Department. 
. Where did you begin your practice? 
In Oregon. 
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(Testimony of L. V. Smith.) 
. How long did you practice there ? 
. Two years—a little over. 
. Where did you next practice? [118—104] 
Nevada. 
. How long were you practicing there? 
A little over two years. 
Where next? A. Latouche. 
How long have you been in Latouche? 
Three years, a little over. 
Are you the physician for the company there? 
. The Beatson Copper Company, yes. 
Who is superintendent and manager there? 
. Mr. Van Campen. 
. Were you employed there at the time John 
Pedrin was injured? 

A. Yes, I was physician of the company. 

Q. Did you attend him as a physician? 

A. I did. 

Q. Do you recall what time he was received in the 
hospital ? 

A. In the latter part of January, the 25th or 
26th,—I don’t remember the exact date. 

Q. Do you recall when he left the hospital—was 
discharged from the hospital ? 

A. I don’t remember the exact date. 

Mr. RITCHIE.—I would suggest if you have any 
record of that it would be the best evidence. 

Mr. BORYER.—It was on or about the 25th of 
March, was it not? I think it has been admitted here 
he went to work on the 25th of March. 
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(Testimony of L. V. Smith.) 

Mr. RITCHIE.—It was about the 25th of March, 
was it, Doctor? 

A. I don’t really remember the exact date—the 
pay-roll would show. 

Q. Now, Doctor, you saw Pedrin around there 
from time to time until he left there, did you not? 
[119—105 ] 

ee CCS SIT’, 

Q. Did you notice what he was doing? 

A. He was working around the camp there. 

Q. Did you see him shoveling coal, handling coal, 
etc., there? Wei did: 

Q. Do you recall when you made your last exam- 
ination of the arm? 

A. It was the latter part of May. 

Q. What was the condition of the arm at that 
time ? 

A. Well, the arm was in perfect condition as far as 
results go, the break; there was no deformity, per- 
fect action, no shortening of the limb. 

Q. Were the muscles detached from their original 
place of attachment? 

A. Not that I noticed. I massaged the arm, at 
that particular time; the muscles were flabby, of 
course, from nonuse. 

Q. That is a natural condition? 

A. That is a natural condition existing after six 
weeks of rest. 

Q. Did you watch him there in his work to notice 
the action of this arm? Aw Edid, 

Q. Tell the jury what you noticed in his work. 
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(Testimony of L. V. Smith.) 

A. I noticed he was able to work with the arm as 
well as could be expected from an injury, that is, so 
soon after the injury. 

Q. Did you notice him working later on, shoveling 
coal and things of that kind? A. Yes, sir. 

Q@. Did he use that arm then? [120—106] 

A. Yes, sir. 

Q. Now, then, you say you made your last exam- 
ination some time in May? AG Viesmsit: 

Q. Did he ever come to you between that time and 
the first of August to consult you regarding the arm? 

re INO, SL 

@. From your experience as a physician and your 
examination of the arm, would you say that that arm 
was in such a condition at that time that he would 
suffer permanently from it? Ac INO, Sir. 

Q. Are you acquainted with Mr. Green who has 
been spoken of here in this case? Ay Vesecin, 

Q. Do you know where he is? A. No, sir. 

Q. Is he working for the company ? 

A. No, sir. 

Mr. BORYER.—That’s all. 


Cross-examination. 

(By Mr. RITCHIE.) 

Q. How long since Mr. Green has been working 
for the company? 

A. I don’t know how long—how long since? 

Q. Yes—how long since he left there? 

A. I don’t remember; a couple of months, I think. 

Q. It wasn’t your duty to take much notice of the 
coming and going of employees? 


vs. John Pedrin. 125 
(Testimony of L. V. Smith.) 

A. Well, I was acquainted with Green. I re- 
member when he left but I don’t remember the date. 

Q. Was it last spring? [121—107] 

A. No, it was this spring. 

Q. What time of the day was it that Pedrin came 
to the hospital—when they brought him in? 

A. It was after midnight. 

Q. Where is the hospital at Latouche? 

A. Why, it is right in front of the store there. 

Q. How large a building is it? 

A. I think it is 8 feet wide by twenty-some long. 
I am not sure. 

Q. Has it the general equipment of a hospital, that 
is, as far as a small hospital could have it? 

A. Yes, of that size. 

Q. Good beds and cots? 

A. Yes, regular hospital beds. 

Q. What injuries, if any, were shown on Pedrin’s 
body and limbs when you first saw him? 

A. He had a laceration of the face, a laceration of 
the side, the left side and a broken left arm, the 
upper third. 

(). The bone of the left arm was broken? 

A. Yes, sir. 

@. Where? Just below the shoulder? 

A. No, it was the upper third, up in the middle 
third. 

Q. Indicate on your left arm where the fracture 
was. A. The upper middle third of the arm. 

@. Was there any laceration of the biceps mus- 
cles? A. It wasn’t in evidence at that time. 


‘ 
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(Testimony of L. V. Smith.) 

Q. Were the ligaments detached ? 

A. That is pretty hard to discover at that time. 

Q. Could you make the discovery later? 

A. I could; yes. 

Q. Was there any such detachment of the liga- 
ments? [122—108] 

AreING wcin: 

Q. None of them were ruptured at all? 

A. No; the action of the muscles of the arm showed 
there was perfect action. 

@. There was nothing wrong with the muscles 
except the incidental strain that might come upon 
them by reason of the fracture of the bone; is that 
correct? A. That is correct. 

@. How often did you see Pedrin in the first few 
days? A. Every day. 

@. And he was there under your constant care? 

A. Yes, sir. 

Q. What was the extent of this laceration on his 
breast, how deep was the cut and how long was it? 

A. It was about four inches long, extending near 
the arm-pit in the pectoral muscle. 

@. Was there more than one injury on his body? 

A. There was just the one laceration. 

Q. Beginning here, near the left nipple? 

A. It was over further. 

Q. A little nearer the shoulder? 

A. In the muscle, in the pectoral muscle, at the 

Q. Toward the side? A. Yes, sir. 

Q. Was the muscle detached from any of the ribs? 
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A. No, sir. 

Q. How did you heal that laceration of the body? 

A. By suture. 

Q. Did you bind it up with bandages or straps 
around his body? A. Yes, sir. [123—109] 

Q. Were you in court yesterday when he stated 
that he had his body bound up for a long time? 

A. Yes, sir. 

Q. Was that correct? A. Yes, sir. 

Q. How long was he obliged to lie with his body 
bound up in this way? 

A. He was in bed twenty-one days. 

Q. The object of that, of course, was to keep the 
flesh or muscles of the body immovable so they would 
heal perfectly? eNO, Sil: 

A. What was the object of it? 

A. It was with the object of correcting the frac- 
tured rib. 

Q. There was one fractured rib? A. Yes, sir. 

Q. Where? A. Near the sternum, the third rib. 

Q. It wasn’t necessary then to keep his body 
bound in order to enable the muscles or flesh to heal 
properly? A. No. 

Q. Now, you examined this arm from time to time 


while he was there? A. I examined it twice. 
Q. He remained in bed you said twenty-one days? 
A. Yes, sir. 
Q. You examined it twice after he got out of bed? 
A. Yes, twice after. 
Q. Once twice? A. Only twice. 
Q. How long did he stay in the hospital after he 
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got out of bed? [124—110] 

A. Well, he was off and on in the hospital about 
Six weeks. 

Q. Do you remember of your own knowledge when 
he first began to do some kind of work around there? 

A. Tean’t remember the date. I see him working 
around there. 

Q. What did you see him do? 

A. Well, he was cleaning up around the bunkers, 
loading the cars. 

Q. How would he do that work? 

A. Shoveling it. 

Q. Did you watch him closely to see how he 
worked? A. I was interested in the arm, yes. 

Q. Is he a right-handed or left-handed man? 

A. Right-handed. 

Q. And in shoveling it is a fact that the arm which 
is most used is the one upon which nearly all the 
strain is put? A. As a rule. 

Q. Haven’t you in your practice, not only as a 
physician but in your experience as a man, seen a 
great many men with crippled arms who could do 
such work as shoveling or handling pitch-forks? Is 
it not a fact that about all a right-handed man does 
in that work with his left hand is to steady the 
handle? A. He has some pressure on that hand. 

Q. Did you ever handle a shovel yourself? 

A. Not a great deal; no. 

Q. You are not familiar with it from your own 
experience? A. No, I am not. 

Q. Then if you haven’t had any experience would 
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you be able to say, simply from the standpoint of a 
physician, that a man with a crippled left arm, a 
lame left arm, couldn’t shovel? [125—111] 

A. I was only watching the action of the arm. 

Q. Did you see him do any work which necessar- 
ily put a heavy strain on the left arm? 

A. Well, shoveling is a pretty heavy strain on any 
arm. 

Q. That is your conclusion? 

A. That is my opinion. 

@. You couldn’t say from actual experience or 
study of the question whether a man could not 
shovel with one arm that was— 

A. I haven’t had any actual experience with 
heavy shoveling and couldn’t say. 

Q. Did you ever see a man with half his arm gone, 
using a hook and doing two-handed work? 

A. I can’t say I have,—I don’t recall any ease. 

Q. You say you examined this arm twice after 
Pedrin left the hospital? A. Yes. 

@. When was the first time you made an examin- 
ation of it? 

. When I removed the splints and put it in a 


. When was that? 

A. That was about, I think, forty days. 

Q. After the injury? 

A. I left the splints on forty days. 

Q. That was about the time he went out of the 
hospital ? 

A. Yes—well, he was in the hospital back and 
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forth all the time. 

Q. When did you take the cast off? 

A. In six weeks. 

Q. And did he shortly after that begin to work? 

A. I don’t know how soon afterwards. [126— 
112] 

Q. What is the ordinary length of time it takes 
a fractured bone to heal in a man of his age? 

A. It all depends on the bone and the physical 
condition of the man and the nature of the fracture. 

@. Was this a splintered fracture? 

A. It was a direct break. 

@. And was he a healthy man in good physical 
condition at that time? A. He was. 

@. And in a man in that condition a break heals 
quite readily? A. It does. 

Q. If there is no accident afterwards? 

A. Yes, sir. 

Q. And the ordinary time would be six weeks or 
so? A. Yes, five or six weeks. 

Q. Is the bone at that time fully healed or is it 
liable for quite a long time afterwards to fracture? 

A. No, if the position—if the bone is in that 
position, it is supposed to be perfect. 

Q. It should be fully as strong? Al Yes: 

@. When did you next examine his arm after he 
had gone to work? 

A. I examined it when I put on the plaster cast 
and when I removed the plaster cast 1 examined it 
again. 

Q. I mean after that? 
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A, The latter part of May. 

Q. Just once? A. Just once afterwards. 

Q. What was its apparent condition then? 

A. Well, he had perfect action—no deformity that 
I could see. [127—113] I massaged all the 
muscles—of course the muscles were flabby. 

Q. Did you see his arm yesterday when it was 
bared in the courtroom? 

A. Only at a distance. 

Q. Did you notice the condition Doctor Boyle de- 
scribed and which he indicated to the jury, of a hard, 
heavy lump being here, just a little ways above the 
elbow and the arm seemed attenuated up here at the 
biceps muscle, so there was very lttle flesh between 
the skin and the bone? 

A. I couldn’t see at that distance and couldn’t 
form any opinion from that distance. 

Q. If that condition existed would it be abnormal 
or perfectly natural? 

A. I couldn’t form an opinion without an exam- 
ination. 

Q. Is that a normal condition of an arm, to have 
a hard lump just a little below the biceps muscle, 
above the elbow, at the point where the biceps 
doubles up to be thinner, smaller, with a lump fur- 
ther down? 

Mr. BORYER.—We object to that; no such con- 
dition has been shown. 

Objection overruled. Defendant allowed an ex- 
ception. 

A. It is not a normal condition; no. 
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(The plaintiff Pedrin bares his arm.) 

Q@. Examine that arm from the shoulder— 

A. You see the action of this muscle is flex and 
you can extend the bone. 

Q. Is that muscle and arm perfectly natural, that 
is, is there any displacement of the muscles? 

A. There may be a stretching of this hgament 
here—there may [128—114] be a stretching of 
the long head of the biceps muscle. 

Q. You think the action of that muscle is perfectly 
normal now? 

A. The action of that musele, its work, its func- 
tion, is performed at present—that is my opinion. 

Q. You think that he has just as much strength 
and the muscle is just as flexible as it was before 
the injury? 

A. The muscle is performing the function, that is 
what I mean; as to the strength and power, etc., 
that is to be determined. 

Q. You think the muscle is as flexible apparently 
as it was formerly? 

A. The displacement may be due to the stretch- 
ing of the limb. 

Q. How do you account for the fact that the arm 
is larger here and is somewhat raised just above the 
elbow, how do you account for that fact,—that is 
not normal? 

A. It may from the stretching of the long head of 
the biceps—doubling up on the short head; there are 
two attachments to the muscle, one to the shoulder 
joint, the other to the arm. 
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@. And one of those has stretched? 

A. The long head of the biceps muscle which at- 
taches to the shoulder joint, that doubles the muscle, 
making the long head double on the short head— 
making the muscle bulge at the short head attach- 
ment. 

Q. That is the cause? 

peas tie case. 

Q. That doesn’t affect the use of the arm or 
strength at all? 

A. As to the strength, 1 am not prepared to say, 
but as to the motion, the action of that muscle is 
not retarded in any way, aS you can see—he has the 
action of the muscle, which is to flex and extend the 
arm. 

Q. The normal arm, though, is fully as large here 
as your own [129—115] is and mine is? 

A. Yes, it is the stretching of the ligament, in my 
opinion, and that doubles the two heads of the 
muscles upon itself, making the muscle bulge at the 
attachment to the short head of the biceps muscle. 

Q. If the attachment in the course of stretching 
had been permanently weakened in some way, it 
would permanently affect the strength of the arm 
and its flexibility? 

A. I don’t know as to that—I don’t quite get you. 

Q. I say, if this stretching you speak of did dis- 
place the muscles to some extent, is there a possibil- 
ity or even a probability that that would perma- 
nently weaken the arm or would impair the strength 
of it to some extent ? 


134. The Beatson Copper Compaiy 


(Testimony of L. V. Smith.) 

A. Well, the action of that muscle, it performs its 
function; as to the strength of the muscle, as you 
see, it is well developed. The last time I examined 
it, it was in a flabby condition; it is very firm now, 
but as to the power I couldn’t give my opinion. 

Q. It was about the last of May you saw him last? 

A. It was about the last of May I saw him last— 
the muscle has developed considerably since then. 

@. Did you see him much after that? 

A. I saw him around the works. 

Q. What was he doing? 

A. He was working there. 

@. Whereabouts on the works? 

A. Well, the only place I see him was around on 
the dock shoveling coal and in the bunkers there. 
T passed him when I was going around the works— 
I see him out with the engineer passing as I was go- 
ing down to the office. [180—116] 

Q. Do you know when he left there? 

A. The latter part of July or first of August. 

Q. Now, these injuries that were shown on him 
when he first came to the hospital, were they pain- 
ful or not? A. They were. 

Q. Extremely so? 

A. Well, a broken bone gives you considerable 
trouble and pain. 

Q. You think he suffered a great deal of pain dur- 
ing the six weeks? 

A. I didn’t allow him to suffer any more than I 
could help. 

Q. I mean the normal results of the injury, were 
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they such as would cause him a great deal of pain? 

A. They would, without interference. 

Q. That is the injuries he received were in them- 
selves extremely painful, were they not? 

A. They would be without attention. 

Q. And the healing of this wound on his body, this 
laceration or cut, whichever you call it, and the one 
on his face, both of those would cause him consider- 
able pain until they were well healed, would they 
not? 

A. Not as much so as the break. 

Q. And he was closely confined in the bed and not 
allowed to move much for twenty-one days? 

A. Yes, sir. 

Q. That is not a very comfortable position, it it? 

A. No. 

Q. You would say on the whole that the man did 
suffer a good deal of physical pain for several weeks? 

Mr. BORYER.—We object to that. 

By the COURT.—He may give his opinion. [131 
117] 

A. As to the suffering, I couldn’t give my opinion 
as to that because I gave him plenty of opiates and 
tried to avoid that—and as to his actual suffering I 
couldn’t give—I couldn’t say. 

Q. I am asking you as a medical man—doesn’t a 
man necessarily suffer considerably from such in- 
juries? 

A. Certainly, from any break. 

Witness excused. 

Defendant rests. 
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The jury having been excused— 
Mr. BORYER.—I desire to make the following 
motion for a directed verdict: 


[Motion (in Bill of Exceptions) for a Directed 
Verdict. | 

Comes now the defendant, the Beatson Copper 
Company, by its attorney, R. J. Boryer, and moves 
the Court to direct a verdict in favor of the defend- 
ant for the following reasons: 

| He 

Because the plaintiff alleges in his complaint that 
he is an experienced miner, capable of earning the 
highest wages for mining; that his evidence shows 
that he has followed mining for several years; that 
he had worked in and around the place where he was 
injured ever since beginning work for the defendant 
company and had been working in the pit or hole 
where the accident occurred for about two weeks, 
and knew the conditions surrounding the place 
where he was working; that he admitted he had seen 
the driller bore the holes and load same and heard 
the shots fired at the place or point where his injury 
happened, and which shot or shots the plaintiff 
claims in his complaint was the cause of the earth 
falling and injuring the plaintiff. [182—118] 

TT: 

For the further reason that the plaintiff himself, 
although being an experienced miner and knowing 
that the shots complained of in his complaint had 
been fired at the place mentioned in his complaint, 
which caused the injury, proceeded to work without 
either examining or in any other manner trying to 
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ascertain the condition of the place where he was go- 
ing to work. 
IT. 

For the further reason that the plaintiff has failed 
to show or establish what relation, if any, the fore- 
man or shift boss bore to the defendant, and the 
duties, responsibility and authority of said foreman 
or shift boss in connection with the defendant com- 
pany, while the evidence does show that said fore- 
man or shift boss was engaged in a common employ- 
ment along with the plaintiff and was a fellow- 
servant. 

LV. 

For the further reason that the plaintiff has failed 
to show that the defendant company was negligent 
in any manner and has failed to establish and make 
out a case against this defendant. 

Vv. 

For the further reason that the defendant in its 
affirmative defense alleges and pleads that if the 
plaintiff was injured, such injuries arose from and 
grew out of the risks incident to his employment and 
which the plaintiff assumed, also pleading as an 
affirmative defense that if said plaintiff was injured, 
such injuries were due to the negligence of the plain- 
tiff himself or by the negligence of a fellow-servant ; 
that the plaintiff has failed, neglected and refused to 
deny or otherwise plead to said affirmative defenses, 
thereby admitting same. 

After argument the motion was denied and de- 
fendant allowed an exception. [133—119] 
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Instructions of the Court. 
Gentlemen of the Jury: 

In this case the plaintiff alleges that he was em- 
ployed by defendant as a mucker, in that portion of 
the mine of defendant company on Latouche Island, 
Alaska, known as the glory hole, an open pit or 
quarry; that plaintiff’s duties required him to bull- 
doze or break up the rocks which had been blasted 
from the walls of said glory hole; that the rule re- 
quired by safe mining and usually followed at 
defendant’s said mine, that after a shot or blast had 
been fired in the walls of said glory hole that the 
loose rock or portions of said wall be examined and 
all loose fragments barred or pried loose with crow- 
bars, in order that it might be safe for plaintiff or 
other workmen in a similar capacity to work in 
safety beneath the said wall. That about February 
first, 1913, while plaintiff was so working, he was 
injured by a mass of rock falling upon him from 
above, which had been negligently permitted to re- 
main in an unsafe and loosened condition by defend- 
ant. That plaintiff had no knowledge of the unsafe 
condition of said wall and was exercising reasonable 
and ordinary care and caution for his own safety. 
That plaintiff sustained injuries by reason of the 
negligent act of the defendant as alleged in the com- 
plaint in the sum of Ten Thousand Dollars. 

Defendant by way of affirmative defense alleges 
in his answer that if the plaintiff was injured, that 
said injury arose and grew out of the risks incident 
to plaintiff’s employment, which risks the plaintiff 
assumed ; second, that said injuries, if any, were due 
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to the negligence of the plaintiff himself or the 
negligence of a fellow-servant, for which the defend- 
ant is not responsible. [134—120] 

In cases of this kind a number of questions of law 
arise which have been the subject of much learned 
disquisition, disputation and expounding. 

Possibly it would be better and more satisfactory 
if the whole subject could be simplified, and the 
whole subject of negligence, contributory negligence, 
fellow-servant rule and assumption of risk by em- 
ployee, could be submitted to juries with the instruc- 
tion to decide the case by the simple rules: 

Was the accident the defendant’s fault? 

Was the plaintiff also in fault? If so, who was 
most to blame? 

But this Court cannot brush aside the established 
laws of the land and while a case like this involves 
much labor on the part of the Court, you as jurors 
must patiently try to consider the various features 
of the case and the instructions on the law given 
you by the Court. 

The general rule is in cases of this kind that where 
a servant is employed in a mine, quarry, tunnel pit, 
trench or other excavation, the master owes him the 
duty to use ordinary and reasonable care and dili- 
gence to make his place of work as reasonably safe 
as the nature of the work permits of, and while the 
servant assumes the ordinary risks of his employ- 
ment, this does not ordinarily release the master 
from such duty. 

The jury are instructed that it is the duty of an 
employer to exercise reasonable care to furnish em- 
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ployees with a reasonably safe place to work and 
with reasonably safe and suitable tools and appli- 
ances, and if he fails in any of these particulars, 
then he is guilty of actionable negligence. What 
constitutes [135—121] a safe place to work and 
safe apphances varies, to some extent, with the 
nature of the employment, and each case is to be 
decided within the general rules of law upon its own 
peculiar facts. 

The duty of the master to furnish safe places for 
employees to work in and safe appliances to work 
with is a continuing one, to be exercised wherever 
circumstances require it. 

The jury are instructed that it was incumbent 
upon the plaintiff to use reasonable and ordinary 
care and caution to observe open and obvious defects 
and dangers and such as would be disclosed by the 
exercise of ordinary care, but that he had the right 
to assume that the defendant had used due care to 
furnish him with a reasonably safe and suitable 
place for work. 

DEFINITIONS: 

‘‘Negligence.’’? Negligence consists in the failure 
to observe that degree of care which the law requires 
for the protection of the interests likely to be injuri- 
ously affected by the want of it. 

The law makes distinctions in the degrees of 
negligence or want of care, but in this case you are 
instructed that the degree of care the defendant 
owed the plaintiff in providing him with a safe place 
in which to work, as explained to you in these in- 
structions, was reasonable care—that is, such a de- 
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gree of care as an ordinarily reasonable and prudent 
man would have exercised under similar circum- 
stances. 

Contributory negligence means the want of care 
or prudence on the part of the person injured which 
is the efficient or proximate cause of the injury, and 
the law enjoins upon every [136—122] person the 
duty to exercise a reasonable care and prudence to 
avoid dangers which are patent and obvious or 
which such person knew of or could by the exercise 
or reasonable care and diligence have known. 
Fellow-Servant: 

The Court instructs the jury that in order to con- 
stitute servants of the same master fellow-servants, 
it is essential that they should be at the time of the 
injury directly co-operating with each other in the 
particular business in hand or that their duties shall 
bring them into habitual association, so that they 
may exercise an influence upon each other promotive 
of proper caution. 

You are further instructed that if you believe 
from a preponderance of evidence that the defendant 
was guilty of negligence, as alleged in the plaintiff’s 
complaint, and the plaintiff, by reason thereof, was 
injured and damaged as claimed by him, and that 
he himself was guilty of no want or ordinary care 
that contributed to the injury, then the defendant 
is liable in this action, although you may further be- 
lieve from the evidence that the negligence of a 
fellow-servant contributed to such injury. 
Vice-principal: 

You are instructed that when an injury results to 
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a servant from an order improperly given or act 
negligently done, and the person who gives the order 
or does the act is in the performance of a duty, the 
breach of which by the master in person would create 
a liablity, and he is clothed with apparent authority 
in that respect, and the order given or act done is 
within the [137—123] scope of the apparent au- 
thority, the master is responsible in damages to the 
injured servant, if the injured servant is in the ex- 
ercise of due care and caution for his own safety. 
It is immaterial whether the person exercising the 
authority was known as a foreman of by any other 
title; if he is clothed with apparent authority to 
direct and command, and the injured servant in good 
faith obeys and performs, the person so exercising 
such authority is not as to the person injured a 
fellow-servant in the sense that the common master 
is relieved of responsibility for injuries resulting 
from his imprudent conduct or negligent act. 

The rule of law known as the fellow-servant rule 
has no application to this case unless you find that 
the plaintiff was injured through the negligence of 
a fellow-workman not in authority over him. If you 
find that there was negligence on the part of another 
employee of the company and the negligent person 
had charge of the work in the glory hole and control 
over the men working there, he was not a fellow- 
servant but what is known in law as a vice-principal. 
Any duty which the master is bound to perform for 
the safety of his servants he cannot escape respon- 
sibility for by delegating the performance to a subor- 
dinate. The duty of providing a safe place to work 
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cannot be shifted by the master, and the agent repre- 
senting the master in the premises must perform 
that duty and if he fails through negligence, the neg- 
ligence is that of the master. 

Assumption of risk is a rule of law which imposes 
upon an employee risk of the ordinary dangers of 
his employment. That is, the dangers necessarily 
attendant upon the employment and hazard of ac- 
cidents which may occur in course of its employment 
[138—124] after all reasonable safeguards for the 
prevention of accidents have been adopted. The em- 
ployee who accepts service in a dangerous employ- 
ment assumes the risk of accidents which may occur 
notwithstanding the usual and approved safeguards 
have been taken to avoid them. But if the employer 
fails to adopt reasonable precautions to prevent ac- 
cidents by exercising care corresponding to the haz- 
ards of the business, by providing a safe place to 
work and safe appliances and tools, he is liable to 
resulting injury to employees if his negligence is the 
direct and immediate cause of the injury or is an effi- 
cient cause in its occurrence. The law of contribu- 
tory negligence, which fixes the blame upon an em- 
ployee for an accident resulting in his injury, where 
the failure on his part contributes to the mishap, does 
not excuse the employer, if the accident could not 
have happened or the injury resulted but for the 
conditions arising from the employer’s negligence. 
tet. | 

Certain duties are said to be nondelegable. By 
this is meant that such duties are personal to the 
master and he cannot delegate them to a servant and 
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then escape liability if the servant fails to perform 
or negligently performs the duty, on the ground that 
the negligent servant was a fellow-servant of the 
injured servant. The rule is that if a duty is per- 
sonal to the master, the one to whom he intrusts the 
performance of this duty is called a vice-principal 
and the master is liable for his negligence in relation 
to such duties. [Pltff.] [139—125] 

A servant is not guilty of contributory negligence 
when he is injured by an accident which could not 
happen in the ordinary course of the employment in 
which he is engaged, if the master had taken rea- 
sonable care to avoid the accident or to prevent the 
conditions which made it possible, even though its 
possibility is known to the servant, because he has 
a right to rely upon the belief that the master will 
not allow needlessly unsafe conditions to exist. 
[| Pltff. ] 

You are instructed that before the plaintiff can 
recover in this action, it is necessary for him to prove 
by a preponderance of the evidence not only that the 
master was negligent, but also that his negligence 
was the cause of the injuries to the plaintiff, and this 
obligation is not discharged by merely showing the 
existence of a defect or the happening of the accident 
or injury. [Defendant’s instructions given. | 

You are instructed that the plaintiff alleges in his 
complaint that he is a miner by occupation, at which 
employment he was able to earn, and when oppor- 
tunity offered did receive, the highest going wages 
as a miner, therefore you are instructed that the 
plaintiff assumes all patent and obvious risks of his 
employment which he has sufficient intelligence to 
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understand and appreciate, and knew of the danger 
of working under such conditions. [Defendant’s 
instructions given. | 

You are instructed that before you can find that 
shift boss or foreman Green was a vice-principal and 
that it was his duty as such foreman to provide a 
reasonably safe place for the men under his direc- 
tion to work and to see and provide after a shot was 
fired in the wall of the glory hole no loosened frag- 
ments [140—126] were allowed to remain upon 
the wall from which they might without warning be 
detached, it is necessary that you first find from the 
evidence introduced by the plaintiff that the defend- 
ant corporation intrusted this duty upon this fore- 
man, and unless you find from the evidence that the 
defendant corporation did delegate to shift boss or 
foreman Green the duty of providing the place for 
work for the plaintiff and require of him to provide 
that after a shot was fired in the wall of the glory 
hole no loosened fragments were allowed to remain 
on the wall, you are instructed the plaintiff cannot 
recover in this action by reason of any negligence 
of shift boss or foreman Green. [Defendant’s in- 
structions given. | 

You are instructed that it being the duty of the 
master to furnish a reasonably safe place and safe 
tools and appliances to work with, as explained in 
these instructions, it was the duty of the defendant 
in this case to keep the walls of the pit where plain- 
tiff was working, in a reasonably safe condition, so 
far as the nature of the work permitted, and this 
duty could be performed in a case like that where 
the defendant is a corporation, only by hiring and 
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instructing some person or persons to attend to this 
duty, and if you believe from the evidence that the 
plaintiff himself had been instructed in this regard, 
and had ‘been told by his employer that it was a part 
of his work and duty to personally see that the walls 
were free from loose, hanging rock, before going to 
work near or under such walls, to ‘‘bar them down,”’ 
and the plaintiff negligently and without using rea- 
sonable and ordinary care failed to perform this 
duty, then he was guilty of contributory negligence 
which was the direct and proximate cause of his own 
injury, and he cannot recover in [141—127] _ this 
case, and your verdict should be for the defendant. 

Tf, however, you believe from the evidence that 
this duty was by the defendant company imposed 
upon the foreman Green, or any other employee of 
the defendant company than plaintiff, and the plain- 
tiff knew this, then the plaintiff had a right to assume 
that such duty had been performed by such person 
so instructed, and he would not be guilty of such con- 
tributory negligence as would prevent his recovery, 
unless he knew the wall was at the time of his in- 
jury in an unsafe and dangerous condition, and he 
disregarded such danger and failed to use reasonable 
care and unnecessarily exposed himself to such 
danger, or unless the danger from loose, hanging 
rock was so obvious and patent that the plaintiff, by 
the use of reasonable and ordinary care, could and 
should have observed it. 

You are further instructed that before the plain- 
tiff ean recover damages from the defendant, he must 
establish by a preponderance of the evidence all of 
the material allegations of his complaint, and must 
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so establish that the loose rock which fell upon and 
injured him was loosened by blasting shortly before 
the injury occurred, and that the defendant was 
guilty of negligence which was the direct cause of the 
injury to plaintiff in not taking reasonable precau- 
tions to have the walls of said pit or glory hole ex- 
amined, after such blasting, and so render the place 
where plaintiff was working reasonably safe, as ex- 
plained to you in these instructions. 

On the question of damages you are instructed 
that if you find by a preponderance of the evidence 
that the allegations of [142—128] the plaintiff’s 
complaint are true and that the plaintiff was injured 
by the negligence of the defendant and while exercis- 
ing reasonable and ordinary care for his own safety, 
as explained to you in these instructions, you will 
then consider the question of the damages which the 
plaintiff is entitled to recover, and in considering 
this, you may consider the nature and degree of the 
injuries received by plaintiff, whether or not they 
are permanent and prevent the plaintiff from follow- 
ing his occupation, to wit, that of a miner; his phys- 
ical condition and age at the time of the accident; the 
wages he was able to earn; the suffering caused him 
by such injuries and his expectancy or probable 
length of life; and also the loss to him by his inability 
to earn a living by being able to follow his said voca- 
tion, if you find by reason of such injuries that he is 
unable so to do. 

In this case your verdict should be in accordance 
with the preponderance of the evidence; that is to 
say, a person who affirmatively alleges a thing has 
the burden of proof as to that particular thing and 
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must prove the same by a preponderance of the evi- 
dence. And in this case it is incumbent upon the 
plaintiff to establish by a preponderance of the evi- 
dence all of the affirmative allegations of his com- 
plaint; and it is incumbent upon the defendant to 
establish by a preponderance of the evidence all the 
affirmative allegations set up in its answer. 

The preponderance of the evidence means the 
weight of the evidence and if the scales are equally 
balanced between the parties on any question at is- 
sue, you should determine that question or issue 
against the one having the affirmative of that partic- 
ular question or issue. [1483—129] 

The jury are instructed that the burden of proof is 
upon the plaintiff to establish by a preponderance of 
the evidence that the defendant was negligent in not 
providing a safe and suitable place for the plaintiff 
to work in, as explained to you in these instructions; 
that in consequence of such negligence plaintiff re- 
ceived the injuries complained of in the manner and 
form alleged in the complaint, and while the plaintiff 
was in the exercise of ordinary care and caution for 
his own safety. 

You are the exclusive judges of the credibility of 
the witnesses and of the effect and value of their 
testimony. But your power of judging the effect of 
evidence is not arbitrary but to be exercised with legal 
discretion and in subordination to the rules of evi- 
dence, as given to you in these instructions. 

You are not bound to find in conformity with the 
declarations of any number of witnesses, which do 
not produce conviction in your minds against a less 
number or against a presumption or other evidence 
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If a witness testifies falsely in one part of his evi- 
dence, you may distrust him in any other parts of his 
evidence, but you should give effect to such parts as 
you believe and disregard the parts you believe to be 
false. 

In judging of the credibility of the wituesses you 
should consider the appearance of the witness upon 
the stand; his apparent candor and inclination to tell 
the truth or otherwise; the probability of his story; 
the opportunity he had of seeing or knowing the 
things about which he testified and also the interest, 
[144—130] if any, such witness has in the result of 
the case. 

You are instructed that the evidence is to be esti- 
mated not only by its own intrinsic weight, but also 
according to the testimony which it is within the 
power of one side to produce and of the other side to 
contradict; and, therefore, if the weaker and less sat- 
isfying evidence is produced when it appears that it 
was within the power of the party offering the same 
to produce stronger and more satisfying evidence, 
such evidence, if so offered, should be viewed with 
distrust. 

It is your duty to accept the law of this case as 
given to you in these instructions, and if the Court 
should be in error as to any question of law upon 
which you are instructed, the party aggrieved has his 
remedy by having the case reviewed by the appellate 
court. You should take and construe these instruc- 
tions as a whole, and not simply pick out certain por- 
tions of them. 

You should not be moved by any influence of sym- 
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pathy, prejudice or passion, fear or favor, but aim 
solely at determining the truth of this matter from 
the evidence and the law as given you by the Court. 

In considering your verdict you should listen to 
the reasons and arguments of each other in a reason- 
able and fair state of mind and not assume an atti- 
tude of stubbornness and unwillingness to listen with 
an open mind to the arguments and reasons of your 
fellow-jurors. [145—131] 

You will take with you to your jury-room the 
pleadings in the case, as well as these instructions, for 
your guidance. 

I also hand you two forms of verdict, the first one 
finding for the plaintiff and against the defendant, 
with a blank space which you will fill in with the 
amount of damages you find for the plaintiff, in case 
you should so find; and, second, a verdict in favor of 
the defendant and against the plaintiff on all the 
issues. 

FRED M. BROWN, 
District Judge. [146—132] 


[ Official Stenographer’s Certificate to Transcript of 
Testimony. | 

I do hereby certify that I am the official court sten- 
ographer for the Third Judicial Division, Territory 
of Alaska; that as such official stenographer I re- 
ported the proceedings in the trial of the above- 
entitled cause, to wit, John Pedrin versus Beatson 
Copper Company, a Corporation; that the above is 
a full, true and correct transcript of the shorthand 
notes taken by me at said trial. 

Dated, Valdez, Alaska, December 6, 1913. 

ISAAC HAMBURGER. [147] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 638. 
JOHN PEDRIN, 
ae. iP annie 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 


Defendant. 
Certificate to Bill of Exceptions. 

I, Fred M. Brown, Judge of the above-entitled 
court, do hereby certify that the above and foregoing 
Bill of Exceptions in the above-entitled cause is a 
true bill of exceptions, and the same has been ap- 
proved, allowed and settled, and ordered filed and 
made a part of the record of said cause. 

Done in open court this the 17 day of December, 
PN 10s 13s 

FRED M. BROWN, 
Judge. 


Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17, 1913. Arthur Lang, Clerk. 
By T. P. Geraghty, Deputy. [148] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 638. 
JOHN PEDRIN, 
a Plaintiff, 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 


Defendant. 
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Instructions Requested by Defendant. 
[Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Nov. 11, 1913. Arthur 
Lang, Clerk. By T. P. Geraghty, Deputy. [149] 


DEFENDANT’S REQUESTED INSTRUC- 
TIONS. 
No. I of Defendant’s Instructions Accepted by 
Judge and Presented With His Instructions to 
Jury. [150] 


You are instructed that the plaintiff bases his cause 
of action upon the defendant’s negligence in that the 
plaintiff claims that the defendant negligently, reck- 
lessly and wantonly failed and neglected to make 
sufficient examination of the wall in the glory hole 
where the plaintiff was working after shots had been 
fired in said glory hole and to bar down all loose 
rock and earth adhering to said wall, or to remove 
from the wall all loose portions unsettled by the shots 
mentioned in the complaint. You are instructed 
that before the plaintiff can recover in this action it 
will be necessary for him to prove by the preponder- 
ance of the evidence that the defendant did not make 
sufficient examination of the wall complained of in 
the complaint, from which the rock and earth had 
been detached, and prove that at or before the time 
he entered this place to perform his work that there 
was loose rock and earth adhering to the wall, and 
must further prove that the defendant failed to re- 
move from the wall all loose portions unsettled by 
the shots mentioned in the complaint and still adher- 
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ing to the wall, and unless the plaintiff establishes 
these facts by the preponderance of the evidence, you 
are instructed he cannot recover in this action. 


Refused. 
ice [151] 


You are instructed that before the plaintiff can re- 
cover in this action he must show that he exercised 
ordinary and reasonable care, that is, such care as an 
ordinary, prudent person would exercise under the 
Same circumstances, the degree of care which must 
be taken by the plaintiff must be adjusted to the 
character of the work and it should be commensurate 
with the dangers of the employment. 

Refused—Covered by Other Instructions. 
LET, [152] 


You are instructed that if you find from the evi- 
dence there was a rule in existence at the defendant’s 
mine requiring all workmen to examine the place or 
places where they were working to see that such 
places were safe to work in and about, you are then 
instructed that the law presumes this rule was 
known to the plaintiff at the time he was injured 
and when he entered the place where he was in- 
jured. 

Refused. 

1, [153] 


You are instructed that if it was the duty of the 
plaintiff to make safe or assist in making safe the 
place where he was working as the work progressed, 
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then the plaintiff cannot recover in this action. 
Refused. 
Vv. [154] 


You are instructed that if it was the duty of the 
plaintiff to assist and help to bar down the loose 
earth, gravel and rock that caused his injury and he 
failed to do so, the plaintiff cannot recover in this 
action. 

Refused. 

VI. [155] 


You are instructed that it was the duty of the 
plaintiff in this case to exercise that degree of care 
commensurate with the character of his occupation, 
which a reasonably prudent person would employ 
under like circumstances in order to protect himself 
from injury; and, if he fails to exercise this care, 
he cannot recover of the defendant for an injury to 
which his own negligence has contributed, even 
though the defendant has failed to exercise due care 
on his part. The plaintiff cannot recklessly expose 
himself to known danger, or to a danger which an 
ordinary prudent and intelligent man would, in his 
situation, have known, and then recover of the 
master for an injury his own recklessness has caused. 

Refused. 

VII. [156] 


You are instructed that the plaintiff alleges in his 
complaint that he was a miner and capable of earn- 
ing the highest going wages paid to miners when op- 
portunity offered, therefore he cannot recover for 
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his injuries if same were caused by his inattention 
to his surroundings and failure to take due precau- 
tions against known or obvious dangers. 
Refused. 
WADE [157] 


You are instructed that if it was the duty of the 
plaintiff in this action to inspect the place where he 
was working to see if it was safe to work at the place 
or point where he was working, and he failed to 
make this inspection, you are instructed he cannot 
recover in this action. 

Refused. 

EX [158 | 


You are instructed that if the plaintiff knew, or 
if the dangers connected with the work were so patent 
and obvious that he either knew, or in the exercise 
of ordinary care should have known of their exist- 
ence, he assumes the risk of injury from the dangers 
and defects of which he complains of in his com- 
plaint. 

Refused. 

X. [159] 


You are instructed that the plaintiff assumed the 
risk incident to his employment although he did not 
have absolute knowledge of the risks, if they were 
such that an ordinary, prudent man, under the cir- 
cumstances would, by reasonable diligence, have dis- 
covered them. 

Refused, 

XI. [160] 
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You are instructed that where a miner or experi- 
enced servant voluntarily places himself in a posi- 
tion of danger not called for by the nature of his 
employment, he is guilty of contributory negligence 
and cannot recover. 

Refused. 

XII. [161] 


You are instructed that if the plaintiff had actual 
or constructive knowledge of the dangers or unsafe 
condition of the place and he failed to take such pre- 
cautions as a reasonably prudent man under similar 
circumstances would exercise to avoid the dangers, 
and is injured by reason of his failure to use such 
ordinary care, he is guilty of contributory negligence 
and cannot recover in this. action. 

Refused. 

2s [162] 


You are instructed that if the plaintiff continued 
work with knowledge actual or constructive of the 
dangers regarding the place where he was working, 
where an ordinary prudent man would not work or 
subject himself to, he is guilty of contributory negli- 
gence and cannot recover in this action. 

Refused. 

DIE [163] 


You are instructed that all persons who serve the 
same master, work under the same control, deriving 
authority and compensation from the same source 
and are engaged in the same general business, al- 
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though it may be in different grades or departments 
of it, are fellow-servants. 
Covered by other instructions. 
XVI. [164] 


You are instructed that if the defendant by any 
of its agents or servants, carefully examined the 
glory hole after the shots alleged in the complaint 
were fired and the person or persons making this 
examination thought or pronounced it safe, and such 
person or persons were coworkers and fellow-ser- 
vants of the plaintiff, you are instructed the plain- 
tiff cannot recover in this action. 

Refused. 

ov [165] 


You are instructed that the plaintiff alleges in his 
complaint that ‘‘he is a miner by occupation, at 


which employment he was able to earn when oppor- 
tunity offered, and had earned and received, the 
highest wages as a miner.’’ This allegation you 


must consider as true as there has been no evidence 
offered by the defendant to contradict this allegation. 
Therefore, if you find from the evidence that the 
plaintiff prior to receiving the injuries complained 
of had knowledge, or from his experience and knowl- 
edge imputed to him as a miner, had knowledge of 
facts such as would lead a man of his experience and 
knowledge to believe that there was danger of in- 
jury from falling rocks and earth at the place where 
the injury occurred, and with such knowledge he con- 
tinued to work without notifying the proper officers 
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of the defendant company of such danger and while 
continuing to work at this place received the injury 
complained of, then, in that case, you are instructed 
the plaintiff cannot recover in this action. 
Refused. 
XW Bie [166] 


You are instructed that before you can find for the 
plaintiff, the plaintiff must show that the defendant 
failed or neglected to make an examination of the 
place complained of in the complaint as being 
dangerous and which caused the plaintiff’s injuries. 

Refused. 

XID [167] 


You are instructed that if you find from the evi- 
dence that it was the duty of the plaintiff and his 
fellow-workmen to make safe the place of work as 
it progressed and to bar down all loosened rock and 
earth after shots had been fired, the master’s or de- 
fendant’s duty is fulfilled when he furnishes them 
with suitable material and implements for doing this 
work, and if the plaintiff or any or his fellow-ser- 
vants failed or neglected to make the place safe, or 
failed to bar down the loose earth and gravel which 
caused the plaintiff’s injury, he cannot recover in 
this action. 

Refused—Covered in other instructions. 
DOxt:. [168] 


2OGUL 
You are instructed that the plaintiff in this case 
has introduced in evidence that by the rules of the 
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defendant company it was the duty of the plaintiff 
along with the other men working with him to assist 
in and bar down the loose rock, earth and gravel left 
after the shots had been fired, the plaintiff having in- 
troduced this in evidence he is bound by it where 
there is no evidence to the contrary, therefore you 
are instructed if this rule made it the duty of the 
plaintiff to assist in and bar down the loose rock, 
earth and gravel that fell and injured him and he 
failed, neglected or refused to do so and was injured 
by reason of said earth, rock and gravel falling down 
and striking him, you are instructed he cannot re- 
cover in this case. 
Refused—Covered in other instructions. 
2 OS UNE [169 | 


You are instructed that the plaintiff failed to in- 
troduce in evidence what if any power or authority 
the shift boss or foreman Green had, or what au- 
thority or power or what duties the defendant com- 
pany had entrusted to him, or that he had authority 
or right to give any order or command which 
violated any rule of the company or prevented any 
rule of the company being carried out, or that he 
had authority or it was his duty to see or do any- 
thing regarding the safety of the place where the 
men were working; therefore, you are instructed 
that if the rules of the defendant company required 
the plaintiff, along with the other men working with 
him, to assist in and bar down the loose earth, rock 
and gravel left after the shots had been fired, you 
are instructed that it was the duty of the plaintiff 
to assist in and bar down the loose earth, rock and 
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gravel that afterwards fell and struck him causing 
the injury, and this is true although the shift boss or 
foreman Green instructed him to start bulldozing, 
and if he failed or neglected to bar down the loose 
rock earth and gravel that struck him, he cannot 
recover in this action. . 
Refused. 
2OUBE [170] 


XXIV. 

You are instructed that the plaintiff has failed to 
introduce or show in evidence that the shift boss or 
foreman Green advised or told the plaintiff that he 
need not bar down the loose rock and earth that the 
plaintiff claims struck him or that anyone else told 
him this or informed him that the shift boss or fore- 
man Green had said not to bar down the loose rock 
and gravel that struck the plaintiff, therefore you 
are instructed that if the rule of the company re- 
quired that he do or assist in barring down this 
earth, you are instructed that it was the duty of 
the plaintiff to do so, although the foreman had ad- 
vised him to begin bulldozing, and if he failed to 
bar down said earth, rock and gravel and was in- 
jured by reason of said earth, rock and gravel not 
being barred down, you are instructed he cannot re- 
cover in this action. 

Refused. 

XXIV. Bvea 


DONE 
You are instructed that no evidence was intro- 
duced showing that the earth which struck the plain- 
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been loosened by the shots that had been fired at 
the times alleged in the complaint to have been fired 
or that the earth and rock which struck the plain- 
tiff was earth and rock that should have been barred 
down or looked after by the defendant, and before 
you can find for the plaintiff in this case it is neces- 
sary that he prove that the eaith and rock which 
struck him was earth and rock that had been 
loosened by the shots complained of in the complaint 
and that should have been barred down, and unless 
you so find from the evidence introduced in this ease, 
you are instructed the plaintiff cannot recover. 

Refused—Covered in other instructions. 
XXYV. [172] 


In the District Court for the Territory of Alaska, 
Third Dwwiston. 


No. 633. 
JOHN PEDRIN, 
VS. 
BEATSON COPPER COMPANY, a Corporation. 
Verdict. 


We, the jury duly empaneled and sworn in the 
above-entitled action, do find for the plaintiff and 
assess his damages at the sum of $4,000.00. 

J. J. MILLER, 
Foreman. 


[Endorsed]: Filed in the District Court, Ter- 
ritory of Alaska, Third Division. Nov. 11, 1913. 
Arthur Lang, Clerk. By T. P. Geraghty, Deputy. 

Entered Court Journal No. 7, page 452. [173] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 6838. 
JOHN PEDRIN, 
ledigveal mbar. 
Vs. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 
Judgment. 


This cause came on for trial on the 11th day of 
November, A. D. 1913, at the Special October, 1913, 
term of the above-entitled court, the plaintiff ap- 
pearing in person and by his counsel, E. KE. Ritchie, 
and the defendant appearing by its counsel, R. J. 
Boryer, and a jury of twelve men was duly selected, 
impaneled and sworn to try the cause. The parties 
introduced their evidence and rested and after ar- 
guments by counsel and instructions by the Court, 
the jury retired on the 12th day of November, A. D. 
19138, to consider of their verdict. Thereafter, on the 
same day, the jury returned into court with their 
verdict, whereby they found for the plaintiff and 
against the defendant and assessed plaintiff’s dam- 
ages at $4,000.00. 

On the 13th day of November, A. D. 1918, the de- 
fendant filed a motion for judgment notwithstand- 
ing their verdict and a motion for a new trial, which 
motions were on the same day argued by counsel 
and each of them by the Court denied, to which rul- 
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ings of the Court defendant by its counsel then and 
there excepted. 

WHEREFORE by reason of the law and the 
premises hereinbefore recited, 

IT IS ORDERED AND ADJUDGED by the 
Court that [174] the said plaintiff do have and 
recover from the defendant the sum of Four Thou- 
sand Dollars ($4,000.00) and his costs in this action, 
taxed at $64.00. 

Dated at Valdez, Alaska, this 14th day of Novem- 
loge 4, ID, Sales 

FRED M. BROWN, 
District Judge. 


[Endorsed]: Filed in the District Court, Ter- 
ritory of Alaska, Third Division. Nov. 14, 1918. 
Arthur Lang, Clerk. By K. L. Monahan, Deputy. 

Entered Court Journal No. 7, page No. 464. [175] 


In the District Court for the Territory of Alaska, 
Third Division. 
No. 638. 


JOHN PEDRIN, 
Plaintiff, 


VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 
Defendant’s Exceptions to Court’s Instructions to 
Jury. 

This cause having come on to be heard on the 10th 
day of November, 1918, and having been submitted 
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to jury on the 11th day of November of same year, 
and it having been stipulated between the attorneys 
for plaintiff and defendant in the presence of the 
jury before it had retired and in the presence of the 
Court that the plaintiff and defendant have until the 
16th day of November, 1913, to make and take ex- 
ceptions to instructions given and refused and to the 
trial of said cause,— 

Now, on this the 14th day of November, 1913, the 
defendant makes the following exceptions: 

I. 

Defendant excepts to instructions given on page 
8, for the reason that said instructions are not the 
proper and correct test or rule to determine who are 
fellow-servants and master’s liability and are con- 
trary to law; said instructions are as follows: 

“PELLOW-SERVANT. 

‘The Court instructs the jury that in order 
[176] to constitute servants of the same master 
fellow-servants it is esential that they should be at 
the time of the injury directly co-operating with 
each other in the particular business in hand or that 
their duties shall bring them into habitual associa- 
tion, so that they may exercise an influence upon 
each other promotive of proper caution. 

‘*You are further instructed that if you believe 
from a preponderance of evidence that the defend- 
ant was guilty of negligence, as alleged in the plain- 
tiff’s complaint, and the plaintiff by reason thereof 
was injured and damaged as claimed by him, and 
that he himself was guilty of no want of ordinary 
care that contributed to the injury, then the defend- 
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ant is hable in this action, although you may fur- 

ther believe from the evidence that the negligence 

of a fellow-servant contributed to such injury.’’ 
II. 

Defendant excepts to instruction given on page 9, 
for the reason that said instruction only requires 
the servant to have apparent authority in order to 
bind the master for some negligent act of the servant 
done regarding the positive duties of the master 
and that are lodged in the master to do or delegate 
and is contrary to law; said instruction is as follows: 


“VICE-PRINCIPAL. 

‘You are instructed that when an injury results 
to a servant from an order improperly given or act 
negligently done, and the person who gives the or- 
der or does the act is in the performance of a duty, 
the breach of which by the master in person would 
ereate a liability, and he is clothed [177] with 
apparent authority in that respect, and the order 
given or act done is within the scope of the apparent 
authority, the master is responsible in damages to 
the injured servant, if the injured servant is in the 
exercise of due care and caution for his own safety. 
It is immaterial whether the person exercising the 
authority was known as a foreman or by any other 
title; if he is clothed with apparent authority to di- 
rect and command, and the injured servant in good 
faith obeys and performs, the person so exercising 
such authority is not as to the person injured a fel- 
low-servant in the sense that the common master is 
relieved of responsibility for injuries resulting from 
his imprudent conduct or negligent act. 

II Brickwood—Sackett 1439.”’ 
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ITI. 

Defendant excepts to instruction given on page 10, 
for the reason that said instruction is erroneous and 
contrary to law in that it states that emplovees can- 
not be fellow-servants with other employees who 
are in authority over them, which instruction is as 
follows: 

‘The rule of law known as the fellow-servant rule 
has no application to this case unless you find that 
the plaintiff was injured through the negligence of 
a fellow-workman not in authority over him. If 
you find that there was negligence on the part of 
another employee of the company and the negligent 
person had charge of the work in the glory hole and 
control over the men working there, he was not a 
fellow-servant but what is known in law as a vice- 
principal. Any duty which the master is bound to 
perform for the safety of his servants he cannot 
escape [178] responsibility for by delegating the 
performance to a subordinate. The duty of provid- 
ing a safe place to work cannot be shifted by the 
master and the agent representing the master in the 
premises must perform that duty, and if he fails 
through negligence, the negligence is that of the 
master.”’ 

IO 

Defendant excepts to instruction given on page 11, 
for the reason that said instruction is contrary to 
law in that it requires the master to furnish a safe 
place to work which instruction is as follows: 

‘‘Assumption of risk is a rule of law which im- 
poses upon an employee risk of the ordinary dangers 
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of his employment. That is, the dangers neces- 
sarily attendant upon the employment and hazard 
of accidents which may occur in course of its em- 
ployment after all reasonable safeguards for the 
prevention of accidents have been adopted. The 
employee who accepts service in a dangerous em- 
ployment assumes the risk of accidents which may 
occur notwithstanding the usual and approved safe- 
guards have been taken to avoid them. But if the 
employer fails to adopt reasonable precautions to 
prevent accidents by exercising care corresponding 
to the hazards of the business, by providing a safe 
place to work and safe appliances and tools, he is 
liable to resulting injury to employees if his negli- 
gence is the direct and immediate cause of the injury 
or is an efficient cause in its occurrence. The law 
of contributory negligence, which fixes the blame 
upon an employee for an accident resulting in his 
injury, where the failure on his part contributes to 
the mishap, does not excuse the employer, if the ac- 
cident could not have happened or the injury re- 
sulted but for the [179] conditions arising from 
the employer’s negligence.’’ 
V. 

Defendant excepts to instruction given on page 12, 
for the reason that it informed the jury that certain 
duties of the master are nondelegable and the master 
cannot escape them if delegated to a servant, but said 
instruction does not inform the jury what duties can 
and what duties cannot be delegated and also in- 
formed them that if the defendant in this case de- 
legated one of said nondelegable duties to two men 
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who were fellow-servants and one of them was in- 
jured by reason of the carelessness of the other, the 
one could recover, said instruction is as follows: 

‘‘Certain duties are said to be nondelegable. By 
this is meant that such duties are personal to the 
master and he cannot delegate then to a servant and 
then escape liability if the servant fails to perform 
or negligently performs the duty, on the ground that 
the negligent servant was a fellow-servant of the in- 
jured servant. The rule is that if a duty is personal 
to the master the one to whom he intrusts the per- 
formance of this duty is called a vice-principal and 
the master is liable for his negligence in relation to 
such duties. ’’ 

VI. 

Defendant excepts to instruction given on page 13, 
for the reason that it relieves the servant of the re- 
sponsibility of using the care required by law of him, 
said instruction is as follows: 

‘fA servant is not guilty of contributory negligence 
when he is injured by an accident which could not 
happen in the ordinary course of the employment in 
which he is engaged, if the master had taken reason- 
able care [180] to avoid the accident or to prevent 
the conditions which made it possible, even though 
its possibility is known to the servant, because he has 
a right to rely upon the belief that the master will 
not allow needlessly unsafe conditions to exist.”’ 

VII. 

Defendant excepts to instruction given on page 16, 
for the reason that no evidence was introduced show- 
ing plaintiff’s expectancy or probable length of life, 
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which instruction is as follows: 

‘On the question of damages you are instructed 
that if you find by a preponderance of the evidence 
that the allegations of the plaintiff’s complaint are 
true and that the plaintiff was injured by the negli- 
gence of the defendant and while exercising reason- 
able and ordinary care for his own safety, as ex- 
plained to you in these instructions, you will then 
consider the question of the damages which the plain- 
tiff is entitled to recover, and in considering this, you 
may consider the nature and degree of the injuries 
received by plaintiff, whether or not they are per- 
manent and prevent the plaintiff from following his 
occupation, to wit, that of a miner; his physical con- 
dition and age at the time of the accident; the wages 
he was able to earn; the suffering caused him by such 
injuries and his expectancy or probable length of 
life; and also the loss to him by his inability to earn 
a living by being able to follow his said vocation, if 
you find by reason of such injuries that he is unable 
Soiiasao,” [181] 

VILL. 

Defendant excepts to instruction given on page 17, 
for the reason that said instruction required the de- 
fendant to prove by the preponderance of the evi- 
dence its affirmative defenses set up in its answer 
and not denied or replied to by the plaintiff, which 
instruction is as follows: 

‘‘Tn this case your verdict should be in accordance 
with the preponderance of the evidence; that is to 
say, a person who affirmatively alleges a thing has 
the burden of proof as to that particular thing and 
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must prove the same by a preponderance of the evi- 
dence; and in this case it is incumbent upon the 
plaintiff to establish by a preponderance of the evi- 
dence all of the affirmative allegations of his com- 
plaint; and it is incumbent upon the defendant to 
establish by a preponderance of the evidence all of 
the affirmative allegations set up in its answer. 

‘“‘The preponderance of the evidence means the 
weight of the evidence and if the scales are equally 
balanced between the parties on any question at is- 
sue; you should determine that question or issue 
against the one having the affirmative of that par- 
ticular question or issue.’’ 

IX. 

Defendant excepts to refusal of Court to give in- 

struction No. 2 requested by defendant. 
X. 

Defendant excepts to refusal of Court to give in- 

struction No. 3 requested by defendant. 
XI. 

Defendant excepts to refusal of Court to give 

[182] instruction No. 4 requested by defendant. 
SL, 

Defendant excepts to refusal of Court to give in 

struction No. 5 requested by defendant. 
Sen. 

Defendant excepts to refusal of Court to give in- 

struction No. 6 requested by defendant. 
SY... 

Defendant excepts to refusal of Court to give in- 

struction No. 7 requested by defendant. 
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GOVE 
Defendant excepts to refusal of Court to give in- 
struction No. 8 requested by defendant. 
ney I. 
Defendant excepts to refusal of Court to give in- 
struction No. 9 requested by defendant. 
xy el. 
Defendant excepts to refusal of Court to give in- 
struction No. 10 requested by defendant. 
XVIII. 
Defendant excepts to refusal of Court to give in- 
struction No. 11 requested by defendant. 
DDS 
Defendant excepts to refusal of Court to give in- 
struction No. 12 requested by defendant. 
xX &. 
Defendant excepts to refusal of Court to give in- 
struction No. 13 requested by defendant. 
XXI. 
Defendant excepts to refusal of Court to give in- 
struction No. 14 requested by defendant. [183] 
POEL 
Defendant excepts to refusal of Court to give in- 
struction No. 16 requested by defendant. 
OMG 
Defendant excepts to refusal of Court to give in- 
struction No. 17 requested by defendant. 
DOF 
Defendant excepts to refusal of Court to give in- 
struction No. 18 requested by defendant. 
XXYV. 
Defendant excepts to refusal of Court to give in- 
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struction No. 19 requested by defendant. 
XXXVI. 
Defendant excepts to refusal of Court to give in- 
struction No. 21 requested by defendant. 
AXVITI. 
Defendant excepts to refusal of Court to give in- 
struction No. 22 requested by defendant. 
XXIX. 
Defendant excepts to refusal of Court to give in- 
struction No. 23 requested by defendant. 
XXX. 
Defendant excepts to refusal of Court to give in- 
struction No. 24 requested by defendant. 
XXXIT. 
Defendant excepts to refusal of Court to give in- 
struction No. 25 requested by defendant. 
R. J. BORYER, 
Attorney for Defendant. 
Exceptions allowed. 
FRED M. BROWN, 
Judge. 
Filed in the District Court, Territory of Alaska, 
Third Division. Nov. 14, 1913. Arthur Lang, Clerk. 
By Chas. H. Hand, Deputy. [184] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Motion for Judgment for Defendant Notwithstand- 
ing Judgment for Plaintiff. 

Defendant, by its attorney, moves the Court to 
enter Judgment in favor of the defendant and against 
the plaintiff, notwithstanding the verdict returned 
in the case, for the following reasons: 

il 

Insufficiency of evidence to sustain or justify the 
verdict in the following particulars: 

a. The jury was not justified in finding the de- 
fendant guilty of any negligence as alleged by the 
plaintiff, nor in finding against said defendant. 

b. That the plaintiff alleged in his complaint 
that his regular occupation is that of a miner, at 
which employment he was able to earn and had 
earned and received the highest going wages as a 
miner; that while employed as a mucker for defend- 
ant in its mine, in a glory hole, he was struck by some 
earth and rock that fell from the side of a bank that 
had been loosened by a dynamite charge and that 
had not been barred down; that the recognized rules 
of careful and safe mining require that said wall 
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be barred down and that duty devolves upon the 
mine operator and his vice-principal, the foreman 
or the shift boss directing the work. 

The evidence introduced by the plaintiff shows 
that: [185] The plaintiff was an experienced 
miner. That he had been working in the glory hole 
for two weeks; knew that the shots had been fired 
just prior to going to dinner. That he returned im- 
mediately after dinner and resumed work under or 
near the place where the shot or shots had been fired, 
and did so without making an examination and with- 
out taking any precautions whatever, and against 
the evidence introduced by him in not barring down 
the loose earth that he complained of, although he 
and the other witnesses who were called by the plain- 
tiff testified that it was his duty to bar down the loose 
earth. 

Plaintiff claims he resumed work after dinner, 
bulldozing rock, by reason of the orders of shift boss 
or foreman Green. No evidence was introduced that 
this shift boss or foreman had been instructed or 
empowered to do any of the positive duties required 
of the defendant; no evidence was introduced con- 
necting the earth that struck plaintiff with that 
loosened by the shots complained of or connected 
with the work. 

That the verdict is against the law and evidence. 

WHEREFORE defendant prays for judgment 
notwithstanding the verdict. 

R. J. BORYER, 
Attorney for Defendant. 
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[Endorsed]: Filed in the District Court, Territory 

of Alaska, Third Division. Nov. 13, 1913. Arthur 
Lang, Clerk. By K. L. Monahan, Deputy. [186] 


In the District Court for the Territory of Alaska, 
Third Division. 
No. 633. 
JOHN PEDRIN, 
ledeehuane ait. 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 
Order Overruling Motion for Judgment for Defend- 
ant Notwithstanding Judgment for Plaintiff. 

Defendant’s motion for judgment in favor of the 
defendant notwithstanding judgment returned by 
jury in favor of plaintiff having come on to be heard 
on the 13th day of November, 1913, the same having 
been argued by attorneys for plaintiff and defendant, 
and having been duly considered by the Court, 

IT IS HEREBY ORDERED, ADJUDGED 
AND DECREED that said motion be and the same 
is hereby denied, to which defendant excepts and 
exception is allowed. 

Done this the 14th day of November, A. D. 1913. 

FRED M. BROWN, 
Judge. 

[Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Nov. 14, 1913. Arthur 
Lang, Clerk. By Chas. A. Hand, Deputy. 
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Entered Court Journal No. 7, page No. 465. 
[187] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 638. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Motion for New Trial. 

Comes now the defendant by its attorney and 
moves the Court that if it denies its motion for judg- 
ment in favor of defendant notwithstanding verdict. 
in favor of the plaintiff, that the Court vacate the 
verdict found by the jury in this action and grant 
the defendant a new trial in this action for the fol- 
lowing reasons which materially affect its substan- 
tial rights, to wit: 

EL 

Insufficiency of evidence to sustain or justify the 
verdict in the following particulars: 

(a) That the jury was not justified in finding 
defendant guilty of any negligence as alleged by the 
plaintiff nor in finding against said defendant. 

(b) That the plaintiff based his cause of action 
upon the following facts: That on or about Febru- 
ary Ist, 1913, plaintiff while employed by defendant 
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company was at work in glory hole of defendant’s 
mine; that he went to dinner about 11:30 P. M. and 
returned to work about 12:30 A. M.; that after quit- 
ting work to go to dinner at 11:30 P. M. a shot was 
fired in the glory hole which further loosened some 
rock, gravel, and earth that had been loosened prior 
to his [188] going to work at 7 P. M. of that 
day; that when he returned from dinner about 
12:30 A. M. he was ordered by the shift boss or fore- 
man to resume immediately his work of bulldozing 
at the bottom of the glory hole, and while so em- 
ployed some rock and earth loosened by the shot in 
the afternoon and further loosened by the shot fired 
between the hours of 11:30 P. M. and 12:30 A. M. 
in a wall adjacent to where the afternoon shot had 
been fired, fell on him causing the injury com- 
plained of in the complaint; that he was under the 
immediate orders and direction of one Green, who 
was a shift boss or foreman, and whose duty it was 
to have barred down the loose rock and gravel that 
struck and injured him. 

(c) Defendant denies all of the above allegations 
except that plaintiff was employed by defendant, 
and sets up affirmative defense of contributory neg- 
ligence, assumption of risk and fellow-servant; 
plaintiff filed no reply denying the above defenses. 

(d) Plaintiff failed to show that any shot had 
been fired in the afternoon before he began work on 
his shift and failed to show that any earth had been 
loosened in the afternoon that should have been 
barred down, and failed to show that any earth or 
rock that should have been barred down or that was 
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loosened by any shot is the earth and rock that struck 
the plaintiff and injured him, and failed to show that 
defendant had examined the place. 

(e) Plaintiff failed to show the relation of the 
foreman or shift boss Green to the defendant com- 
pany and what authority he had or what duties and 
obligations had been given or delegated to him, and 
what his duties were. 

(f) Plaintiff’s own evidence shows that Van 
Campen was superintendent and manager of said 
mine; that Green was only a shift boss or foreman; 
that the plaintiff was an experienced miner capable 
of earning the highest wages as a miner; that he 
knew that the shots were fired and that he [189] 
resumed work without examining the walls or place 
where he was working; that during the first part 
of his shift he was bulldozing large rocks with pow- 
der in the bottom of the glory hole; that it was part 
of his duty along with the other workmen to bar 
down rock, gravel and earth loosened by the firing 
of shots; that it was a rule of the company that be- 
fore going to work it was the duty of plaintiff and 
other workmen to examine the place and if any loose 
rock or earth was found to bar it down; that he 
worked from the time of coming out of the hospital 
until he quit the employment of the company. 

II. 

That the verdict is against the evidence and the 

law. 
tt, 

That the amount of damages allowed is excessive 

and was influenced by passion or prejudice. 
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Errors of law occurring in the trial and exceptions 
made by defendant. 

Ne 

Accident or surprise by which ordinary prudence 
could not have guarded against. 

VI. 
In denying defendant’s motion for a nonsuit. 
“ul 

In denying defendant’s motion for a directed ver- 
dict. 

VITI. 

For the further reason that the instruction on page 
8 regarding who are fellow-servants and right of 
recovery is erroneous and not the law determining 
who are fellow-servants. 

IDS. 

For the further reason that the instruction given 
on page 9 is erroneous and not correct law regarding 
servant’s authority. 

Le 

For the further reason that the instruction given 
on [190] page 10 is contrary to law, in that it 
instructs that in order for employees to be fellow- 
servants they must all be of the same rank of em- 
ployees, and one in authority over the plaintiff could 
not be a fellow-servant. 

OG 

For the further reason that the instruction given 
on page 11 is erroneous, in that it requires the mas- 
ter to furnish a safe place to work. 
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XIT. 

For the further reason that the instruction given 
on page 12 is confusing and incomplete, in that it 
fails to instruct or tell the jury what certain personal 
duties are nondelegable. 

eile 

For the further reason that the instruction given 

on page 13 is contrary to law. 
XIV. 

For the further reason that the instruction given 
regarding damages instructs so that the jury might 
base damages on plaintiff’s expectancy or probable 
length of life when no evidence was introduced as 
to plaintiff’s expectancy or probable length of life. 

XV. 

For the further reason that the instruction requir- 
ing the defendant to prove by the preponderance of 
evidence its affirmative defense when no reply had 
been filed or served denying them is erronous and 
contrary to law, and instructed the Jury that it was 
the duty of the defendant to prove that the plaintiff 
was a fellow-servant with the one who caused his 
Injury. 

WHEREFORE defendant requests that a new 
trial be granted in this action. 

R. J. BORYER, 
Attorney for Defendant. [191] 

[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Nov. 13, 1913. 
Arthur Lang, Clerk. By K. L. Monahan, Deputy. 
[192] 


vs. John Pedrin. 181 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 638. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Order Overruling Motion for New Trial. 

Defendant’s motion for new trial having come on 
to be heard this the 13th day of November, 1913, and 
the same having been argued by the attorneys for 
plaintiff and defendant and duly considered by the 
Court, 

IT IS HEREBY ORDERED, ADJUDGED 
AND DECREED that said motion for a new trial be 
and the same is hereby denied, to which defendant 
excepts and exception is allowed. 

Done this the 14th day of November, A. D. 1913. 

FRED M. BROWN, 
Judge. 


[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Nov. 14, 1913. 
Arthur Lang, Clerk. By Chas. A. Hand, Deputy. 

Entered Court Journal No. 7, page No. 465. [193] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 6383. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Stipulation [ Extending Time Forty Days to File Bill 
of Exceptions ]. 

It is hereby stipulated by and between the attor- 
neys for plaintiff and defendant that the plaintiff 
have 40 days from the time of the signing and fil- 
ing of the judgment in this case to prepare, file and 
present its bill of exceptions and its cost and super- 
sedeas bond for an approval and filing, and that exe- 
cution on said judgment be stayed in the meantime. 

Dated this the 13th day of November, A. D. 1913. 

EK. E. RITCHIE, 
Attorney for Plaintiff. 

R. J. BORYER, 
Attorney for Defendant. 


[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division. Nov. 18, 1913. 
Arthur Lang, Clerk. By Chas. A. Hand, Deputy. 
[194] 
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In the District Court for the Territory of Alaska, 
Third Division. 


ING.O8e. 
JOHN PEDRIN, 
Plauniidt, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Order Extending Time for Signing and Filing Bill 
of Exceptions, etc. 

Defendant having moved the Court for an exten- 
sion of time in which to settle, sign and file bill of 
exceptions in the above-entitled action, and also to 
file Cost and Supersedeas Bond and for Stay of Exe- 
cution, having come on to be heard and good cause 
appearing therefor, 

IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED that the defendant have forty days from 
the time of the signing and filing of the Judgment 
in this case to prepare, file and present its Bill of 
Exceptions and settling same and Cost and Super- 
sedeas Bond and that execution on said judgment 
be stayed in the meantime. 

Dated this the 14th day of November, A. D. 1913. 

FRED M. BROWN, 
Judge. 

[Endorsed]: Filed in the District Court, Terri- 

tory of Alaska, Third Division. Nov. 14, 1913. 
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Arthur Lang, Clerk. By Chas. A. Hand, Deputy. 
Entered Court Journal No. 7, page No. 464. [195] 


[Minutes of Trial—November 10, 1913.] 
In the District Court for the Territory of Alaska, 


Third Division. 
No. 638. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Corp., 
Defendant. 


Trial by Jury. 

Now, on this day, this cause came on regularly for 
trial; R. J. Boryer appearing for the defendant and 
EK. K. Ritchie appearing for plaintiff; and both sides 
announcing their readiness for trial, the following 
proceedings were had and done, to wit: The jury, 
sworn and selected, are as follows: 


1. M. Shinn, 7. Dan Wilcey, 

2. Geo. Steward, 8. James Fish, 

3. D. W. Harvey, 9. Chas. McCallum, 
4. J. J. Miller, HO. H. A. Ives, 

). EH. L. Judson, 11. A.J. Meals, 

6. T. J. Lane, 12. Elmer Anderson, 


WHEREUPON statement was made by E. E. 
Ritchie, attorney for the plaintiff. Defendant 
waives statement. 

WHEREUPON John Pedrin was sworn and tes- 
tified in his own behalf. 


vs. John Pedrin. 185 


WHEREUPON John Smith was sworn and testi- 
fied on behalf of the plaintiff. 

WHEREUPON Frank M. Boyle was sworn and 
testified on behalf of plaintiff. 

WHEREUPON John Smith was recalled and tes- 
tified further on behalf of the plaintiff. [196] 

WHEREUPON Wm. Gleason was sworn and tes- 
tified on behalf of the plaintiff. 

WHEREUPON plaintiff rests. 

WHEREUPON the plaintiff having submitted 
the testimony in support of its cause of action and 
rested and the defendant, at the close of plaintiff’s 
cause, having moved the Court for a judgment of 
nonsuit against the plaintiff, and the matter having 
been argued by counsel, the Court takes said motion 
under advisement to report at the hour of ten o’clock 
to-morrow. 

Whereupon, it being the hour of adjournment and 
the testimony of the witnesses being incomplete, 

It is ordered that the further trial of this cause 
be continued until to-morrow at the hour of ten 
o’clock A. M. 

Entered Court Journal No. 7, page No. 449. 

Special October, 1918, Term—Nov. 10th—23d 
Court Day. Monday. [197] 
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[Minutes of Trial—November 11, 1913. ] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corp., 
Defendant. 


Trial Continued. 

Now on this day the trial of the above-entitled 
cause came on again regularly for trial; E. E. Ritchie 
appearing as attorney for the plaintiff; R. J. Bor- 
yer appearing as attorney for the defendant; came 
the jury heretofore impaneled and sworn herein and 
being called and each answering to his name, the fol- 
lowing proceedings were had and done, to wit: 

WHEREUPON, the Court being fully advised in 
the premises gives his decision and denies said mo- 
tion for a Judgment of nonsuit, and exception is 
taken and allowed. 

Whereupon L. V. Smith was sworn and testified 
on behalf of the defendant. 

Whereupon defendant rests. 

Whereupon the plaintiff, offering no testimony in 
rebuttal, defendant files his written motion for a di- 
rected verdict, which said motion is by the Court 
denied, and exception taken and allowed. 

Whereupon arguments were had by counsel for 
plaintiff and counsel for defendant, the jury are duly 
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instructed by the Court as to the law in the case, and 
retire in charge of their sworn bailiffs for delibera- 
tion. 

Thereafter said jury returning into court, in 
charge of their sworn bailiffs, and being called and 
each [198] answering to his name, present by and 
through their foreman, in their presence, their ver- 
dict, which is in words and figures as follows, to wit: 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN 
VS. 
BEATSON COPPER COMPANY, a Corp., 
Verdict. 


We, the jury duly empaneled and sworn in the 
above-entitled action, do find for the plaintiff and 
assess his damages at the sum of $4,000.00. 

J. J. MILLER, 
Foreman. 
—which said verdict is ordered filed and entered by 
the Clerk and the jury is excused from further de- 
liberation herein. 

Entered Court Journal No. 7, page No. 452. 

Special October, 1913 term—Nov. 11-24th Court 
Day. Tuesday. [199] 
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In the District Court for the Territory of Alaska, 
Third Dwision. 


No. 633. 
JOHN PEDRIN, 
JEJE omnes, 
vs. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Petition for Writ of Error. 

Comes now the Beatson Copper Company, a cor- 
poration, the defendant herein, and complains and 
states that on the 14th day of November, A. D. 1913, 
the above-entitled court entered judgment herein in 
favor of the plaintiff above named, and against the 
defendant above named, in which judgment, and in 
the proceedings had prior thereto in the above- 
entitled cause, certain errors were committed to the 
prejudice of this defendant, all of which will appear 
in the detail from the Assignment of Errors which is 
filed with this petition. 

WHEREFORE, this defendant prays that a writ 
of error issue in its behalf out of the United States 
Circuit Court of Appeals for the Ninth Circuit, for 
the correction of the errors so complained of, and 
that a transcript of the record and proceedings, with 
all things concerning the same, duly authenticated, 
be sent to the United States Circuit Court [200] 
of Appeals for the Ninth Circuit. 

And defendant further prays for an order fixing 
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the amount of bond for a supersedeas in said cause. 
Dated this the —— day of December, A. D. 1913. 
R. J. BORYER, 
Attorney for Defendant. 
Filed in the District Court, Territory of Alaska, 
Third Division. Dee. 17, 1913. Arthur Lang, 
Clerk. By K. L. Monahan, Deputy. [201] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 688. 
JOHN PEDRIN, 
Pilati 
VS. 
THE BEATSON COPPER COMPANY, a Corpora- 
tion, 
Defendant. 


Assignment of Errors. 

Comes now the defendant below and plaintiff in 
error in the above-entitled cause and files the follow- 
ing Assignment of Errors upon which it will rely 
in its prosecution of the Writ of Error in the above- 
entitled cause: 

I. 

The Court erred in overruling challenge of plain- 
tiff in error to Juror W. Thomas, to which ruling 
plaintiff in error duly excepted and its exception was 
allowed. Said exception is based upon the follow- 
ing testimony: 

“Mr. BORYER.—Q. You have heard the case 
talked of? 
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A. I heard some of the boys speak of it down here. 

Q. Heard who? 

A. One of the boys that worked down at the mine. 

Q. Did he go into details, how it happened? 
[202] A. No. 

. Where was it you heard this conversation ? 

. Here in Valdez. 

. Between whom? A. Mr. Florence. 

. Who was doing the talking, the plaintiff? 

No. 

. Do you recall who it was? 

. Florence was the party’s name that was tell- 
ing me about it—I think he happened to be working 
down there last winter. 

Q. From what you have heard do you feel that 
you could sit as a juror in this case? 

A. I can’t say that I should sit; no. 

Q. You think you have formed impressions from 
what you have heard that it would take evidence to 
remove? A. To a certain extent, yes. 

Q. And you don’t feel then that you should sit 
aS a juror? A. Why, no, I do not. 

Q. You have formed an opinion from what you 
heard at that time? A. Slightly. 

Q. It would take some evidence to remove it? 

A. Some evidence. 

Mr, BORYER.—We challenge the juror for cause. 
(By Mr. RITCHIE.) 

Q. So you have now you think an opinion as to 
the merits? A. Yes, somewhat. [203] 

Q. So that you could not start on the trial of the 
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case as an absolutely impartial juror? 

A. No, I could not. 

Q. Suppose at a very early stage of the trial it 
appeared that the purported facts already stated to 
you were wholly wrong could you then try the case 
as though you had never heard anything regarding 
it? A. Yes. 

By the COURT.—Do you feel that you could lay 
aside any opinion you may have and absolutely dis- 
regard it and try the case and decide it entirely on 
the evidence that you hear here in the courtroom ? 

A. Yes, sir. 

By the COURT.—The challenge will be denied. 

Defendant is allowed an exception to the ruling.’’ 

II. 

The Court erred in refusing to instruct the jury to 
disregard the following testimony of John Pedrin, 
for the reason that same was hearsay, to which the 
plaintiff in error duly excepted and its exception was 
allowed. The testimony was as follows: 

‘Mr. RITCHIE.—Q. Now, just tell the jury what 
injuries you received, tell how you were hurt, every 
hurt you had. [204] 

A. I got a cut here (indicating). 

Q. How big was that cut on the face at the time? 

A. They told me it was right to the bone. 

Mr. BORYER.—I move to strike that as hear- 
say—that the answer be stricken and the jury in- 
structed to disregard it. 

Motion denied. Defendant allowed an excep- 
trom 
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rie 

The Court erred in allowing the following testi- 
mony of William Gleason, to which plaintiff in error 
duly excepted and exception was allowed. 

Testimony was as follows: 

“Mr. RITCHIE.—Q. Now, where a shot is fired in 
the walls of a mine, particularly an open mine or 
a glory hole, is there any rule about making an in- 
spection of the surrounding walls immediately after- 
wards? 

Mr. BORYER.—I object to the question for the 
reason that it is incompetent and immaterial, and 
for the further reason that there is no such question 
raised in the pleadings, and for the further reason 
that there is nothing in the case that would warrant 
the asking of such a question and that the defendant 
would not be bound by any answer made in response 
to this question. 

By the COURT.—I understand there is an allega- 
tion in the complaint to the direct effect that [205] 
the rule of good mining required that such be done, 
but the question I am not so clear upon is, whose 
duty it is to do it, whether it is the man who is in 
danger himself or whether it is the duty of someone 
else—that is the important question. 

After argument the objection as by the Court over- 
ruled, to which ruling of the Court counsel for de- 
fendant is allowed an exception. 

A. Ordinarily. 

Q. What is that—what is the usual course of pro- 
cedure? 

Mr. BORYER.—In order to avoid encumbering 
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the record I want the same objection to go to all 
similar questions. 

(It is so understood and exception allow ed.) 

A. The rule is that a man has got to bar down 
his ground to make it safe, not to have loose ground 
in the walls after a blast—that is, if a man is going 
to work under it. 

Q. Where work is being done under the direction 
of a foreman or shift boss who looks after that? 

Mr. BORYER.—We object to the question for the 
reason that it is immaterial and incompetent and for 
the further reason that it has not been shown that 
this work was under the direction of a shift boss or 
foreman. 

Objection overruled. Defendant allowed an ex- 
ception. 

A. Why, the foreman or shift boss who is in 
charge.’’ [206] 

IV. 

The Court erred in overruling motion of plaintiff 
in error made after the defendant in error rested 
his case for nonsuit, which motion was as follows: 

aa 

Because the plaintiff alleges in his complaint that 
he is an experienced miner, capable of earning the 
highest wages for mining; that his evidence shows 
that he has followed mining for several years; 
that he had worked in and around the place where 
he was injured ever since beginning work for the de- 
fendant company and had been working in the pit 
or hole where the accident occurred for about two 
weeks and knew the conditions surrounding the 
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place where he was working; that he admitted he had 
seen the driller bore the holes and load same and 
heard the shots fired at the place or point where 
his injury happened, and which shot or shots the 
plaintiff claims in his complaint was the cause of 
the earth falling and injuring the plaintiff. 

| If. 

For the further reason that the plaintiff himself, 
although being an experienced miner and knowing 
that the shots complained of in his complaint had 
been fired at the place mentioned in his complaint, 
which caused the injury, proceeded to work without 
either examining or in any manner trying to ascer- 
tain the condition of the place where he was going 
to work. [207] 

EL. 

For the further reason that the plaintiff has failed 
to show or establish what relation, if any, the fore- 
man or shift boss bore to the defendant and the 
duties, responsibility and authority of said foreman 
or shift boss in connection with the defendant com- 
pany, while the evidence does show that said foreman 
or shift boss was engaged in a common employment 
along with the plaintiff and was a fellow-servant. 

IV. 

For the further reason that the plaintiff has failed 
to show that the defendant company was negligent 
in any manner and has failed to establish and make 
out a case against this defendant.” 

V. 

The Court erred in denying the motion of plaintiff 

in error made at the close of the case for a directed 
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verdict on behalf of the defendant, which was ex- 
cepted to and exception allowed, said motion being 
as follows: 

ata 

Because the plaintiff alleges in his complaint that 
he is an experienced miner, capable of earning the 
highest wages for mining; that his evidence shows 
that he has followed mining for several years; that 
he had worked in and around the place where he was 
injured ever since beginning work for the defendant 
company and had been working in the pit or hole 
where the accident occurred for about two weeks and 
knew the conditions surrounding the place where he 
was [208] working; that he admitted he had seen 
the driller bore the holes and load them and heard 
the shots fired at the place or point where his injury 
happened and which shot or shots the plaintiff claims 
in his complaint was the cause of the earth falling 
and injuring the plaintiff. 

iOL, 

For the further reason that the plaintiff himself, 
although being an experienced miner and knowing 
that the shots complained of in his complaint had 
been fired at the place mentioned in his complaint, 
which caused his injury, proceeded to work without 
either examining or in any other manner trying to 
ascertain the condition of the place where he was 
going to work. 

III. 

For the further reason that the plaintiff had failed 
to show or establish what relation, if any, the fore- 
man or shift boss bore to the defendant, and the 
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duties, responsibility and authority of said foreman 
or shift boss in connection with the defendant com- 
pany, while the evidence does show that said fore- 
man or shift boss was engaged in a common employ- 
ment along with the plaintiff and was a fellow-ser- 
vant. 

IV. 

For the further reason that the plaintiff has failed 
to show that the defendant company was negligent 
in any manner and has failed to establish and make 
out a case against this defendant. 

Vy. 

For the further reason that the defendant in its 
affirmative defense alleges and pleads that [209] 
if the plaintiff was injured, such injuries arose from 
and grew out of the risks incident to his employment 
and which the plaintiff assumed, also pleading as 
an affirmative defense that if said plaintiff was in- 
jured, such injuries were due to the negligence of 
the plaintiff himself and or by the negligence of a 
fellow-servant; that the plaintiff has failed, neglected 
and refused to deny or otherwise plead to said affirm- 
ative defenses, thereby admitting same.”’ 

Wr. 

The Court erred in denying motion of plaintiff in 
error for judgment for defendant notwithstanding 
judgment for plaintiff, to which exception was taken 
and allowed, said motion being as follows: 

Ciel 

Insufficiency of evidence to sustain or justify the 
verdict in the following particulars: 

a. The jury was not justified in finding the de- 
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fendant guilty of negligence as alleged by the plain- 
tiff, nor in finding against said defendant. 

b. That the plaintiff alleged in his complaint that 
his regular occupation is that of a miner, at which 
employment he was able to earn and had earned and 
received the highest going wages as a miner; that 
while employed as a mucker for defendant in its 
mine, in a glory hole, he was struck by some earth 
and rock that fell from the side of a bank that had 
been loosened by a dynamite charge and that had 
not been barred down; that the recognized rules of 
careful and safe mining required that said walls be 
barred down and that [210] duty devolved upon 
the mine operator and his vice-principal, the fore- 
man or shift boss directing the work. 

The evidence introduced by the plaintiff shows 
wie: 

The plaintiff was an experienced miner. 

That he had been working in the glory hole for 
two weeks; knew that the shots had been fired just 
prior to going to dinner. That he returned imme- 
diately after dinner and resumed work under or 
near the place where the shot or shots had been fired, 
and did so without making an examination and with- 
out taking any precautions whatever, and against 
the evidence introduced by him in not barring down 
the loose earth that he complained of, although he 
and the other witnesses who were called by the plain- 
tiff testified that it was his duty to bar down the 
loose earth. Plaintiff claims he resumed work after 
dinner bulldozing rock, by reason of the orders of 
shift boss or foreman Green. No evidence was in- 
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troduced that this shift boss or foreman had been 
instructed or empowered to do any of the positive 
duties required of the defendant; no evidence was 
introduced connecting the earth that struck plaintiff 
with that loosened by the shots complained of or 
connected with the work. 

That the verdict is against the law and evidence.”’ 

VII. 

The Court erred in denying motion of plaintiff in 
error for a new trial, which was excepted to and ex- 
ception [211] allowed, which motion was as fol- 
lows: 

boo Ne 

Insufficiency of evidence to sustain or justify the 
verdict in the following particulars: 

(a) That the jury was not justified in finding 
defendant guilty of any negligence as alleged by the 
plaintiff nor in finding against said defendant. 

(b) That the plaintiff based his cause of action 
upon the following facts: That on or about Feb- 
ruary Ist, 1913, plaintiff, while employed by defend- 
ant company, was at work in glory hole of defend- 
ant’s mine; that he went to dinner about 11:30 P. M. 
and returned to work about 12:30 A. M.; that after 
quitting work to go to dinner at 11:30 P. M. a shot 
was fired in the glory hole which further loosened 
some rock, gravel and earth that had been loosened 
prior to his going to work at 7 P. M. of that day; 
that when he returned from dinner about 12:30 A. M. 
he was ordered by the shift boss or foreman to resume 
immediately his work of bulldozing at the bottom 
of the glory hole, and while so employed some rock 
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and earth loosened by the shot in the afternoon and 
further loosened by the shot fired between the hours 
of 11:30 P. M. and 12:30 A. M. in a wall adjacent 
to where the afternoon shot had been fired, fell on 
him, causing the injury complained of in the com- 
plaint; that he was under the immediate orders and 
direction of one Green who was a shift boss or fore- 
man and whose duty it was to have barred down the 
loose rock and gravel that struck and injured him. 

(c) Defendant denies all of the above [212] 
allegations except that plaintiff was employed by de- 
fendant and sets up affirmative defense of contrib- 
utory negligence, assumption of risk and fellow- 
servant; plaintiff filed no reply denying the above 
defenses. 

(d) Plaintiff failed to show that any shot had 
been fired in the afternoon before he began work on 
his shift and failed to show that any earth had been 
loosened in the afternoon that should have been 
barred down, and failed to show that any earth or 
rock that should have been barred down or that was 
loosened by any shot is the earth and rock that struck 
the plaintiff and injured him, and failed to show that 
defendant had examined the place. 

(e) Plaintiff failed to show the relation of the 
foreman or shift boss Green to the defendant com- 
pany and what authority he had or what duties and 
obligations had been given or delegated to him, and 
what his duties were. 

(f) Plaintiff’s own evidence shows that Van 
Campen was superintendent and manager of said 
mine; that Green was only a shift boss or foreman; 
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that the plaintiff was an experienced miner, capable 
of earning the highest wages as a miner; that he 
knew that the shots were fired and that he resumed 
work without examining the walls or place where 
he was working; that during the first part of his 
shift he was bulldozing large rocks with powder in 
the bottom of the glory hole; that it was part of his 
duty along with the other workmen to bar down rock, 
gravel and earth loosened by [213] the firing of 
shots; that it was a rule of the company that before 
going to work it was the duty of plaintiff and other 
workmen to examine the place, and if any loose rock 
or earth was found to bar it down; that he had 
worked from the time of coming out of the hospital 
until he quit the employment of the company. 
ital 
That the verdict is against the evidence and the law 
III. 
That the amount of damage allowed is excessive 
and was influenced by passion or prejudice. 
INE 
Errors of law occurring in the trial and exceptions 
made by defendant. 
MW 
Accident or surprise by which ordinary prudence 
could not have guarded against. 
vale 
Iu denying defendant’s motion for a nonsuit. 
VII. 
In denying defendant’s motion for a directed ver- 
dict 
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VIII. 

For the further reason that the instruction on page 
8 regarding who are fellow-servants and right of 
recovery is erroneous and not the law determining 
who are fellow-servants. [214] 

ID.e 

For the further reason that the instruction given 
on page 9 is erroneous and not correct law regarding 
servant’s authority. 

X. 
For the further reason that the instruction given 
on page 10 is contrary to law in that it instructs that 
in order for employees to be fellow-servants they 
must all be of the same rank of employees and one 
in authority over the plaintiff could not be a fellow- 
servant. 

XI. 

For the further reason that the instruction given 
on page 11 is erroneous in that it requires the mas- 
ter to furnish a safe place to work. 

XII. 

For the further reason that the instruction given 
on page 12 is confusing and incomplete, in that it 
fails to instruct or tell the jury what certain imper- 
sonal duties are nondelegable. 

NALIT. 

For the further reason that the instruction given 

on page 13 is contrary to law. 
XIV. 

For the further reason that the instruction given 
regarding damages instructs so that the jury might 
base damages on plaintiff’s expectancy or probable 
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length of life when no evidence was introduced as to 
plaintiff’s expectancy or probable length of life. 
aN. 

For the further reason that the instruction requir- 
ing the defendant to prove by the preponderance of 
evidence its affirmative defense when no reply had 
[215] been filed or served denying them is erro- 
neous and contrary to law, and instructed the jury 
that it was the duty of the defendant to prove that 
the plaintiff was a fellow-servant with the one who 
caused his injury.”’ 

Weeue 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

‘*Tnstruction : 
Fellow-servant: 

The Court instructs the jury that in order to con- 
stitute servants of the same master fellow-servants, 
it is essential that they should be at the time of the 
injury directly co-operating with each other in the 
particular business in hand or that their duties shall 
bring them into habitual association, so that they 
may exercise an influence upon each other promotive 
of proper caution.”’ 

cx. 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

‘* Instruction: 

You are further instructed that if you believe 

from a preponderance of evidence that the defend- 
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ant was guilty of negligence, as alleged in the plain- 
tiff’s complaint, and the plaintiff by reason thereof 
was injured and damaged as claimed by him, and 
that he himself was guilty of no want of ordinary 
care that contributed to the injury, then the defend- 
ant is liable in this action, although you may further 
believe from the evidence that the negligence of a 
fellow-servant contributed to such injury.’’ 
x, 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: [216] 

‘* Instruction: 
Vice-principal : 

You are instructed that when an injury results to 
a servant from an order improperly given or act 
negligently done, and the person who gives the order 
or does the act is in performance of a duty, the 
breach of which by the master in person would cre- 
ate a liability, and he is clothed with apparent author- 
ity in that respect, and the order given or act done is 
within the scope of the apparent authority, the master 
is responsible in damages to the injured servant if the 
injured servant is in the exercise of due care and cau- 
tion for hisown safety. It is immaterial whether the 
person exercising the authority was known as a fore- 
man or by any other title; if he is clothed with ap- 
parent authority to direct and command, and the in- 
Jured servant in good faith obeys and performs, the 
person so exercising such authority is not as to the 
person injured a fellow-servant in the sense that the 
common master is relieved of responsibility for in- 
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juries resulting from his imprudent conduct or neg- 
ligent act.’’ 
XI. 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

‘*Tnstruction : 

The rule of law known as the fellow-servant rule 
has no application to this case unless you find that 
the plaintiff was injured through the negligence of 
a fellow-workman not in authority over him. If you 
find that there was negligence on the part of another 
employee of the company and the negligent person 
had charge of the work in the glory hole and control 
over the men working there, he was not a fellow-ser- 
vant, but what is known in law as a vice-principal. 
[217] Any duty which the master is bound to per- 
form for the safety of his servants he cannot escape 
responsibility for by delegating the performance to 
a subordinate. The duty of providing a safe place 
to work cannot be shifted by the master and the agent 
representing the master in the premises must per- 
form that duty, and if he fails through negligence, 
the negligence is that of the master.’’ 

OT. 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

‘¢Tnstruction: 

Assumption of risk is a rule of law which imposes 
upon an employee risk of the ordinary dangers of his 
employment. That is, the dangers necessarily at- 
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tendant upon the employment and hazard of acci- 
dents which may occur in course of its employment 
after all reasonable safeguards for the prevention 
of accidents have been adopted. The employee who 
accepts service in a dangerous employment assumes 
the risk of accidents which may occur notwithstand- 
ing the usual and approved safeguards have been 
taken to avoid them. But if the employer fails to 
adopt reasonable precautions to prevent accidents 
by exercising care corresponding to the hazards of 
the business, by providing a safe place to work and 
safe appliances and tools, he is liable to resulting 
injury to employees if his negligence is the direct 
and immediate cause of the injury or is an efficient 
cause in its occurrence. The law of contributory 
negligence, which fixes the blame upon an employee 
for an accident resulting in his injury, where the 
failure on his part contributes to the mishap, does 
not excuse the employer, if the accident could not 
have [218] happened or the injury resulted but 
for the conditions arising from the employer’s negli- 
eiee. 7 
XIII. 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

‘*Tnstruction : 

Certain duties are said to be nondelegable. By 
this is meant that such duties are personal to the 
master, and he cannot delegate them to a servant 
and then eseape liability, if the servant fails to per- 
form or negligently performs the duty, on the ground 
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that the negligent servant was a fellow-servant of the 
injured servant. The rule is that if a duty is per- 
sonal to the master the one to whom he entrusts the 
performance of this duty is called a vice-principal, 
and the master is liable for his negligence in relation 
to such duties.”’ 

XIV. 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

‘* [nstruction : 

A servant is not guilty of contributory negligence 
when he is injured by an accident which could not 
happen in the ordinary course of the employment 
in which he is engaged, if the master had taken rea- 
sonable care to avoid the accident or to prevent the 
conditions which made it possible, even though its 
possibility is known to the servant, because he has a 
right to rely upon the belief that the master will not 
allow needlessly unsafe conditions to exist.’’ [219] 

Da 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error 
and exception allowed: 

‘“Tnstruction: 

On the question of damages you are instructed 
that if you find by a preponderance of the evidence 
that the allegations of the plaintiff’s complaint were 
true and that the plaintiff was injured by the negli- 
gence of the defendant and while exercising reason- 
able and ordinary care for his own safety, as ex- 
plained to you in these instructions, you will then 
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consider the question of the damages which the 
plaintiff 1s entitled to recover, and in considering 
this, you may consider the nature and degree of the 
injuries received by the plaintiff, whether or not 
they are permanent and prevent the plaintiff from 
following his occupation, to wit, that of a miner; his 
physical condition and age at the time of the acci- 
dent; the wages he was able to earn; the suffering 
caused him by such injuries and his expectancy or 
probable length of life; and also the loss to him by 
his inability to earn a living by being able to follow 
his said vocation, if you find by reason of such in- 
juries that he is unable to do so.”’ 
DOV IL 

The Court erred in giving the following instruc- 
tion, which was excepted to by plaintiff in error and 
exception allowed: 

“Instruction ; 

In this case your verdict should be in accordance 
with the preponderance of the evidence; that is to 
say, a person who affirmatively alleges a thing has 
the burden of proof as to that particular thing and 
must prove the [220] same by a preponderance of 
the evidence. And in this case it is incumbent upon 
the plaintiff to establish by a preponderance of the 
evidence all of the affirmative allegations of his com- 
plaint; and it is incumbent upon the defendant to 
establish by a preponderance of the evidence all the 
affirmative allegations set up in its answer. 

The preponderance of the evidence means the 
weight of the evidence and if the scales are equally 
balanced between the parties on any question at 
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issue, you should determine that question or issue 
against the one having the affirmative of that parti- 
cular question or issue.”’ 

XVII. 

The Court erred in refusing to give instruction 
No. 2 requested by appellant, to which exception was 
taken and allowed. Said instruction was as follows: 

> Tnstrmenione No 2 

You are instructed that the plaintiff bases his 
cause of action upon the defendant’s negligence in 
that the plaintiff claims that the defendant negli- 
gently, recklessly and wantonly failed and neglected 
to make sufficient examination of the wall in the 
glory hole where the plaintiff was working after 
shots had been fired in said glory hole and to bar 
down all loose rock and earth adhering to said wall, 
or to remove from the wall all loose portions unset- 
tled by the shots mentioned in the complaint. You 
are instructed that before the plaintiff can recover 
in this action it will be necessary for him to prove 
by the preponderance of the evidence that the de- 
fendant did not make sufficient examination of the 
wall complained of in the complaint, from which the 
rock and earth had been detached, and prove that 
at or before the time he entered [221] this place 
to perform his work that there was loose rock and 
earth adhering to the wall, and must further prove 
that the defendant failed to remove from the wall 
all loose portions unsettled by the shots mentioned 
in the complaint and still adhering to the wall, and 
unless the plaintiff establishes these facts by the pre- 
ponderance of the evidence, you are instructed he 
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cannot recover in this action.”’ 
XVIII. 

The Court erred in refusing to give instruction 
No. 3 requested by the appellant, to which excep- 
tion was taken and allowed. Said instruction was 
as follows: 

‘‘Instruction No. 3: 

You are instructed that before the plaintiff can re- 
cover in this action he must show that he exercised 
ordinary and reasonable care, that is, such care as an 
ordinary, prudent person would exercise under the 
same circumstances, the degree of care which must 
be taken by the plaintiff must be adjusted to the 
character of the work and it should be commensurate 
with the dangers of the employment.’’ 

XIX. 

The Court erred in refusing to give instruction No. 
4 requested by the appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘*Instruction No. 4: 

You are instructed that if you find from the evi- 
dence there was a rule in existence at the defend- 
ant’s mine requiring all workmen to examine the 
place or places where they were working to see that 
such places were safe to work in and about, you are 
then instructed that the law presumes this rule was 
known to the plaintiff at the time he was injured and ~ 
when he entered the place where he was injured.”’ 
[222 | 

XX. 
The Court erred in refusing to give Instruction 
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No. 5 requested by appellant, to which exception was 
taken and allowed. Said instruction was as follows: 
- Trstiuction No. 5: 

You are instructed that if it was the duty of the 
plaintiff to make safe or assist In making safe the 
place where he was working as the work progressed, 
then the plaintiff cannot recover in this action.”’ 

XXI. 

The Court erred in refusing to give Instruction 
No. 6, requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘‘Tnstruction No. 6: 

You are instructed that if it was the duty of the 
plaintiff to assist and help to bar down the loose 
earth, gravel and rock that caused his injury and 
he failed to do so, the plaintiff cannot recover in this 
action.”’ 

OSI, 

The Court erred in refusing to give Instruction 
No. 8, requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘Instruction No. 8: 

You are instructed that the plaintiff alleges in his 
complaint that he was a miner and capable of earn- 
ing the highest going wages paid to miners when op- 
portunity offered, therefore he cannot recover for 
his injuries if same were caused by his inattention 
to his surroundings and failure to take due precau- 
tions against known or obvious dangers.’’ [223] 
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XEON, 

The Court erred in refusing to give Instruction 
No. 9 requested by appellant, to which exception was 
taken and allowed. Said instruction was as follows: 

‘Instruction No. 9: 

You are instructed that if it was the duty of the 
plaintiff in this action to inspect the place where he 
was working to see if it was safe to work at the place 
or point where he was working, and he failed to make 
this inspection, you are instructed he cannot recover 
in this action.”’ 

XXIV. 

The Court erred in refusing to give Instruction 
No. 10 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘Instruction No. 10: 

You are instructed that if the plaintiff knew, or 
if the dangers connected with the work were so pat- 
ent and obvious that he either knew, or in the ex- 
ercise of ordinary care should have known of their 
existence, he assumes the risk of injury from the 
dangers and defects of which he complains in his 
complaint.”’ 

XXV. 

The Court erred in refusing to give Instruction 
No. 13 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘‘Instruction No. 13: 
You are instructed that if the plaintiff had actual 


or constructive knowledge of the dangers or unsafe 
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condition of the place and he failed to take such 
precautions as a reasonably prudent man under 
similar circumstances would exercise to avoid the 
dangers, and is injured by reason of his failure to 
use such ordinary [224] care, he is guilty of con- 
tributory negligence and cannot recover in this 
action.”’ 
XXXVI. 

The Court erred in refusing to give Instruction 
No. 16 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: | 

‘*Tnstruction No. 16: 

You are instructed that all persons who serve the 
same master, work under the same control, deriving 
authority and compensation from the same source 
and are engaged in the same general business, al- 
though it may be in different grades or departments 
of it, are fellow-servants.”’ 

XXVIL. 

The Court erred in refusing to give Instruction 
No. 17 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

Minastrmction No. 17: 

You are instructed that if the defendant by any 
of its agents, or servants, carefully examined the 
glory hole after the shots alleged in the complaint 
were fired and the person or persons making this ex- 
amination thought or pronounced it safe, and such 
person or persons were coworkers and fellow-ser- 
vants of the plaintiff, you are instructed the plaintiff 
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cannot recover in this action.”’ 
XXVIII. 

The Court erred in refusing to give Instruction 
No. 18 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘‘Instruction No. 18: 

You are instructed that the plaintiff alleges in his 
complaint that ‘‘he is a miner by occupation, at 
which [225] employment he was able to carn 
when opportunity offered, and had earned and re- 
ceived, the highest wages as a miner.”’ This allega- 
tion you must consider as true as there has been no 
evidence offered by the defendant to contradict this 
allegation. Therefore, if you find from the evidence 
that the plaintiff prior to receiving the injuries com- 
plained of, had knowledge, or from his experience 
and knowledge imputed to him as a miner, had know- 
ledge of facts such as would lead a man of his ex- 
perience and knowledge to believe that there was 
danger of injury from falling rocks and earth at the 
place where the injury occurred, and with such 
knowledge he continued to work without notifying 
the proper officers of the defendant company of such 
danger and while continuing to work at this place 
received the injury complained of, then, in that 
case, you are instructed the plaintiff cannot recover 
mens action.’’ 

XXIX. 

The Court erred in refusing to give Instruction 

No. 20 requested by appellant, to which exception 
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was taken and allowed. Said instruction was as fol- 
lows: 
‘‘TInstruction No. 20: 

You are instructed that before you can find that 
shift boss or foreman Green was a vice-principal and 
that it was his duty as such foreman to provide a 
reasonably safe place for the men under his direction 
to work and to see and provide after a shot was fired 
in the wall of the glory hole no loosened fragments 
were allowed to remain upon the wall from which 
they might without warning be detached, it is neces- 
sary that you first find from the evidence introduced 
by the plaintiff that the defendant corporation en- 
trusted this duty upon this foreman, and unless you 
find from the evidence that the defendant corpora- 
tion did delegate to shift [226] boss or foreman 
Green the duty of providing the place for work for 
the plaintiff, and require of him to provide that after 
a shot was fired in the wall of the glory hole no loos- 
ened fragments were allowed to remain upon the 
wall, you are instructed the plaintiff cannot recover 
in this action by reason of any negligence of shift 
boss or foreman Green.’’ 

XXX. 

The Court erred in refusing to give Instruction 
No. 21 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘*Instruction No. 21: 

You are instructed that if you find from the evi- 
dence that it was the duty of the plaintiff and his 
fellow-workmen to make safe the place of work as 
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it progressed and to bar down all loosened rock and 
earth after shots had been fired, the master’s or de- 
fendant’s duty is fulfilled when he furnishes them 
with suitable material and implements for doing this 
work, and if the plaintiff or any of his fellow-ser- 
vants failed or neglected to make the place safe, or 
failed to bar down the loose earth and gravel which 
caused the plaintiff’s injury, he cannot recover in 


this action.’’ 
ew XX XI. 


The Court erred in refusing to give Instruction 
No. 22 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘Instruction No. 22: 

You are instructed that the plaintiff in this case 
has introduced in evidence that by the rules of the 
defendant company it was the duty of the plaintiff 
along with the other men working with him to assist 
in and bar down the loose rock, earth and gravel 
left after the shots had been fired, the plaintiff hav- 
ing introduced this in evidence he is [227] bound 
by it where there is no evidence to the contrary, 
therefore, you are instructed if this rule made it the 
duty of the plaintiff to assist in and bar down the 
loose rock, earth and gravel that fell and injured him 
and he failed, neglected or refused to do so and was 
injured by reason of said earth, rock and gravel 
falling down and striking him, you are instructed he 
cannot recover in this case.”’ 

XXXII. 
The Court erred in refusing to give Instruction 
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No. 23 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

‘‘Tnstruction No. 23: 

You are instructed that the plaintiff failed to in- 
troduce in evidence what, if any, power or authority 
the shift boss or foreman Green had, or what au- 
thority or power or what duties the defendant com- 
pany had entrusted to him or that he had authority 
or right to give any order or command which vio- 
lated any rule of the company or prevented any rule 
of the company being carried out or that he had au- 
thority, or it was his duty to see or do anything 
regarding the safety of the place where the men 
were working; therefore, you are instructed that if 
the rules of the defendant company required the 
plaintiff, along with the other men working with 
him, to assist in and bar down the loose earth, rock 
and gravel left after the shots had been fired, you are 
instructed that it was the duty of the plaintiff to 
assist in and bar down the loose earth, rock and 
gravel, that afterwards fell and struck him causing 
the injury, and this is true although the shift boss 
or foreman Green instructed him to start bulldozing, 
and if he failed or neglected to bar down the loose 
rock earth and gravel that struck him, he cannot 
[228] recover in this action.” 

XX XU. 

The Court erred in refusing to give Instruction 
No. 24 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 
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“Taseruichon Nogsar 

You are instructed that the plaintiff has failed to 
introduce or show in evidence that the shift boss 
or foreman Green advised or told the plaintiff that 
he need not bar down the loose rock and earth that 
the plaintiff claims struck him or that anyone else 
told him this or informed him that the shift boss 
or foreman Green had said not to bar down the loose 
rock and gravel that struck the plaintiff; therefore 
you are instructed that if the rule of the company 
required that he do or assist in barring down this 
earth, you are instructed that it was the duty of the 
plaintiff to do so although the foreman had advised 
him to begin bulldozing, and if he failed to bar down 
said earth, rock and gravel and was injured by rea- 
son of said earth, rock and gravel not being barred 
down, you are instructed he cannot recover in this 
action.”’ . 

DOI 

The Court erred in refusing to give Instruction 
No. 25 requested by appellant, to which exception 
was taken and allowed. Said instruction was as fol- 
lows: 

“Instruction No. 25: 

You are instructed that no evidence was intro- 
duced showing that the earth which struck the plain- 
tiff causing the injury was earth or rock that had 
been loosened by the shots that had been fired at 
the time alleged in the complaint to have been fired 
or that the earth and rock which struck the plaintiff 
was earth and rock [229] that should have been 
barred down or looked after by the defendant, and 
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before you can find for the plaintiff in this case it 
is necessary that he prove that the earth and rock 
which struck him was earth and rock that had been 
loosened by the shots complained of in the complaint 
and that should have been barred down, and unless 
you so find from the evidence introduced in this case, 
you are instructed the plaintiff cannot recover.’’ 
WHEREFORE, the defendant, plaintiff in error, 
prays that said judgment may be rendered, vacated 
and set aside, and that the verdict found by the jury 
on which said judgment was based may be vacated 
and set aside, and for such other and further relief 
or both in the premises as may be proper. 
R. J. BORYER, 
Attorney for The Beatson Copper Company. 


Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17, 1913. Arthur Lang, 
Clerk. By K. L. Monahan, Deputy. [2380] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 


JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Corpora- 
tion, 
Defendant. 
Order Allowing, Settling and Certifying Bill of Ex- 
ceptions. 
It appearing to the Court that the defendant has 
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prepared and duly served upon the attorney for the 
plaintiff herein, within due time, a proposed Bill 
of Exceptions, and the Judge of said court having 
duly designated the 17th day of December, 1913, as 
the time at which he would settle the Bill of Excep- 
tions, and both parties having been informed of the 
time for settling the Bill of Exceptions as designated 
by the Judge, and the matter coming regularly on 
for hearing for the purpose of settling the said Bill 
of Exceptions on the 17th day of December, 1913, 
and attorneys for both parties having been present: 

It was thereupon, and is hereby, ordered that the 
proposed Bill of Exceptions be allowed, the same 
shall be and is hereby settled and allowed as a Bill 
of Exceptions herein and presented to the Judge of 
this court for his certificate. [231] 

And it further appearing to the Court that said 
proposed Bill of Exceptions conforms to the truth 
and is in proper form, it is therefore ordered that the 
said bill is a true Bill of Exceptions, and the same 
is hereby approved, allowed and settled, and ordered 
filed and made a part of the record of said cause. 

Done in open court this the 17th day of December, 
ree DE gi 3. 

FRED M. BROWN, 
Judge. 

[Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Dec. 17, 1913. Arthur 
Lang, Clerk. By T. P. Geraghty, Deputy. 

Entered Court Journal No. 8, page No. 62. [232] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Corpora- 
tion, 
Defendant. 


Order Allowing Writ of Error. 

On this day came the defendant, the Beatson Cop- 
per Company, a corporation, by its attorney, and 
filed herein and presented to the Court its petition 
praying for the allowance of a Writ of Error, and an 
assignment of errors to be urged by it, praying also 
that a transcript of the record and proceedings in 
said cause, with all things concerning the same, be 
sent to the United States Circuit Court of Appeals 
for the Ninth Judicial Circuit, and that the amount 
of bond for supersedeas in said cause be fixed. On 
consideration whereof, the Court does hereby allow 
a Writ of Error as prayed for. 

Dated this 17th day of December, A. D. 1913. 

FRED M. BROWN, 
Judge of the District Court for the Territory and 
District of Alaska, Third Division. 

[Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Dec. 17, 1913. Arthur 
Lang, Clerk. By T. P. Geraghty, Deputy. 

Entered Court Journal No. 8, page No. 63. [233] 


vs. John Pedrin. 221 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Writ of Error [Original]. 
The President of the United States of America, to 
the Honorable Judge of the District Court for 
the Territory and District of Alaska, Third Di- 
vision, Greeting: 

Because in the record and proceedings, as also in 
the rendition of the judgment upon a verdict, which 
is in the said District Court before you, or some of 
you, between John Pedrin, the original plaintiff and 
the defendant in error, and the Beatson Copper 
Company, the original defendant and the plaintiff 
in error, manifest error hath happened to the 
damage of the said Beatson Copper Company, plain- 
tiff in error, as by its answer appears we being 
willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and 
proceedings aforesaid with all things concerning the 
same to the United States [234] Circuit Court 
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of Appeals for the Ninth Judicial Circuit, together 
with this writ, so that you have the same in San 
Francisco, in said circuit, on the 16th day of Janu- 
ary, A. D. 1914, and that the record and proceedings 
aforesaid being inspected, the said Circuit Court of 
Appeals may cause further to be done therein, to cor- 
rect that error, what of right and according to law 
and custom of the United States should be done. 
WITNESS the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the United States, the 
17th day of December, in the year of our Lord one 
thousand nine hundred and thirteen. 
ARTHUR LANG, 
Clerk. 
By T. P. Geraghty, 
Deputy Clerk of the District Court for the Territory 
and District of Alaska, Third Division. 


Allowed by: 
FRED M. BROWN, 
Presiding Judge in the District Court for the Terri- 
tory and District of Alaska, Third Division. 


Copy of this Writ of Error received and service 
of original acknowledged this the 17th day of De- 
cember A. D. 1913. 

E. E. RITCHIE, 
Attorney for Defendant in Error. 

Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17,1913. Arthur Lang, Clerk. 
By. T. P. Geraghty, Deputy. [235] 
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In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Writ of Error [Copy ]. 
The President of the United States of America, to 
the Honorable Judge of the District Court for 
the Territory and District of Alaska, Third Di- 
vision, Greeting: 

Because in the record and proceedings, as also in 
the rendition of the judgment upon a verdict, which 
is in the said District Court before you, or some of 
you, between John Pedrin, the original plaintiff 
and the defendant in error, and the Beatson Copper 
Company, the original defendant and the plaintiff in 
error, manifest error hath happened to the damage 
of the said Beatson Copper Company, plaintiff in 
error, as by its answer appears, we being willing 
that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judg- 
ment be therein given, that then, under your seal, 
distinctly and openly, you send the record and pro- 
ceedings aforesaid with all things concerning the 
same, to the United States [286] Circuit Court 
of Appeals for the Ninth Judicial Circuit, together 
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with this writ, so that you have the same in San 
Francisco, in said circuit, on the 16th day of Janu- 
ary, A. D. 1913, and that the record and proceedings 
aforesaid being inspected, the said Circuit Court of 
Appeals may cause further to be done therein, to 
eorrect that error, what of right and according to 
law and custom of the United States should be done. 
WITNESS the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the United States, the 
17th day of December, in the year of our Lord one 
thousand nine hundred and thirteen. 
ARTHUR LANG, 
Clerk. 
By l 2. Gerace 
Deputy Clerk of the District Court for the Territory 
and District of Alaska, Third Division. 
Allowed by: 
FRED M. BROWN, 
Presiding Judge in the District Court for the Terri- 
tory and District of Alaska, Third Division. 
Copy of this Writ of Error received and service 
of original acknowledged this the 17 day of De- 
ecemilbper. Ae 9 1 Gis, 
E. E. RITCHIE, 
Attorney for Defendant in Error. 
Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17,1913. Arthur Lang, Clerk. 
By T. P. Geraghty, Deputy. [237] 


vs. John Pedrin. 295 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 1683. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Bond on Writ of Error [ Original. ] 

KNOW ALL MEN BY THESE PRESENTS, That 
the Beatson Copper Company, defendant in the 
above-entitled action as principal, and American 
Surety Co., of New York, N. Y., duly authorized to 
do business in Alaska and to sign bonds, as surety, 
are held and firmly bound unto John Pedrin, plain- 
tiff and defendant in error in the above-entitled 
cause in the penal sum of Five Thousand Dollars 
($5,000.00), lawful money of the United States of 
America, to be paid to the said John Pedrin, his 
successors or assigns, his executors and administra- 
tors, for which payment, well and truly to be made, 
we bind ourselves and each of us, and severally, 
and our and each of our successors and assigns, 
firmly by these presents. 

Sealed with our seals and dated this the 17th day 
of December, A. D. 1913. 

The condition of the foregoing obligation is such 
that, 

WHEREAS, the said Beatson Copper Company, a 
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corporation, [238] defendant in said cause, as 
above-named principal obligator, is suing out a Writ 
of Error to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to reverse the judgment 
in the above-entitled cause entered November 14th, 
1913, by the District Court of the United States for 
the District Court for the District and Territory of 
Alaska, Third Division, in favor of said plaintiff and 
against said defendant for the sum of Four Thousand 
Dollars ($4,000.00) and costs, and 

WHEREAS the said principal obligator desires to 
give good and sufficient security in accordance with 
the statute in such cases made and provided for, all 
costs and damages to be occasioned by said Writ 
of Error and to operate as a supersedeas upon such 
Judgment and stay the execution thereof pending 
the hearing and decision of said Cireuit Court of 
Appeals upon said Writ of Error, 

NOW, THEREFORE, the condition of this obliga- 
tion is such that if the above-bounden principal 
obligator, defendant in said cause, shall prosecute 
said Writ of Error to effect, and if it fails to make 
good its plea, shall answer all damages, interest and 
costs, then this obligation shall be void; otherwise 
to remain in full force and effect. 

AMERICAN SURETY CO., 
By A. J. SIGSBY, 
Agent. 
THE BEATSON COPPER COMPANY, a 
Corporation. 
By Keds BORY Bie 
Atty. for the Beatson Copper Co., Ine. 
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Approved 17th day of December 1913. 
FRED M. BROWN, 
Judge, Third Division Territory of Alaska. [239] 
elem the District Court, Territoty of Alasica, 
Third Division. Dece.17,1913. Arthur Lang, Clerk. 
By T. P. Geraghty, Deputy. 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plait, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Citation [on Writ of Error (Copy) ]. 
United States of America. 
The President of the United States to John Pedrin, 
Greeting: 

You are cited and admonished to be and appear in 
the United States Circuit Court of Appeals for the 
Ninth Cireuit at the courtroom of said court, in the 
city of San Francisco, in the State of California, 
within thirty days after the date of this citation, 
pursuant to writ of error filed in the Clerk’s office 
of the District Court for the Territory of Alaska, 
Third Division, wherein the Beatson Copper Com- 
pany is plaintiff in error, and you are the defendant 
in error, to show cause, if any there be, why the 
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judgement in said writ of error mentioned should not 
be corrected and speedy justice not be done to the 
parties in that behalf. 

WITNESS the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the Supreme Court of the 
United [240] States, the 17 day of December, 
in the year of our Lord one thousand nine hundred 
and thirteen. 

FRED M. BROWN, 
Judge in the District Court for the Territory and 

District of Alaska, Third Division. 

Copy of this Citation received and service of origi- 
nal acknowledged this the 17th day of December 
A. D. 1913. 

E. E. RITCHIE, 
Attorney for Defendant in Error. 

Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17,1913. Arthur Lang, Clerk. 
By T. P. Geraghty, Deputy. 

Entered Court Journal No. 8, page No. 63. [241] 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 


ration, 
Defendant. 
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Citation [on Writ of Error (Copy). ] 
United States of America. 
Lhe President of the United States to John Pedrin, 
Greeting: 

You are cited and admonished to be and appear in 
the United States Cireuit Court of Appeals for the 
Ninth Circuit at the courtroom of said court, in the 
city of San Francisco, in the State of California, 
within thirty days after the date of this citation, 
pursuant to writ of error filed in the Clerk’s office of 
the District Court for the Territory of Alaska, Third 
Division, wherein the Beatson Copper Company is 
plaintiff in error and you are defendant in error, to 
show eause, if any there be, why the judgment in 
said writ of error mentioned should not be corrected 
and speedy justice not be done to the parties in that 
behalf. 

WITNESS the Honorable EDWARD DOUGLASS 
WHITE, Chief Justice of the Supreme Court of the 
United [242] States, the 17 day of December, in 
the year of our Lord one thousand nine hundred and 
thirteen. 

FRED M. BROWN, 
Judge in the District Court for the Territory and 
District of Alaska, Third Division. 

Copy of this Citation received and service of origi- 
nal acknowledged this the 17th day of December, 
nD, 1913. 

EK. E. RITCHIE, 
Attorney for Defendant in Error. 
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[Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Wee 17, 1913, Arthur 
Lang, Clerk. By T. P. Geraghty, Deputy. 
Entered Court Journal No. 8, page No. 63. [243] 


In the District Court for the Territory of Alaska, 
Third Division. 
No. 633. 
JOHN PEDRIN, 
Plaintiff, 
vs: 


THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Acknowledgment of Service of Papers on Writ of 
Error. 

Service of the Petition for Writ of Error, Order 
Allowing Writ of Error, of the Assignment of 
Errors, of the Bond on Writ of Error, of the Citation 
on Writ of Error, and of Writ of Error in the above- 
entitled cause, filed in the above-entitled court, on 
the 17 day of December A. D. 1913, is hereby ac- 
knowledged, and receipt of true copies thereof on 
this 17th day of December A. D. 1913, is also ac- 
knowledged. 

EK, E. RITCHIE, 
Attorney for Defendant in Error. 

Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 17,1913. Arthur Lang, Clerk. 
By T. P. Geraghty, Deputy. [244] 


vs. John Pedrin. moll 


In the District Court for the Territory of Alaska, 
Third Division. 


No. 633. 
JOHN PEDRIN, 
Plaintiff, 
vs. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Certificate to Bill of Exceptions. 

I, Fred M. Brown, Judge of the above-entitled 
court, do hereby certify that the above and foregoing 
Bill of Exceptions in the above-entitled cause is a 
true Bill of Exceptions, and the same has been ap- 
proved, allowed and settled, and ordered filed and 
made a part of the record of said cause. 

Done in open court this the 17 day of December, 
Pee 1913. 

FRED M. BROWN, 
Judge. 

[Endorsed]: Filed in the District Court, Territory 
of Alaska, Third Division. Dec. 17, 1918. Arthur 
Lang, Clerk. By T. P. Geraghty, Deputy. 

Hntered Court Journal No. 8, page No. 64. [245] 
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In the District Court for the Territory of Alaska, 
Third Division. 


Certificate of Clerk U. S. District Court to Record. 


United States of America, 
Territory of Alaska, 
Third Division,—ss. 

I, Arthur Lang, Clerk of the District Court, Terri- 
tory of Alaska, Third Division, do hereby certify 
that the above and foregoing, and hereto annexed 
250 pages, numbered from 1 to 250, inclusive, are a 
full, true and correct transcript of the records and 
files of the proceedings in the above-entitled cause, as 
the same appears on the records and files in my 
office; 

That this transcript is made in accordance with 
the defendant’s and appellant’s praecipe on file 
herein. 

I further certify that the foregoing transcript has 
been prepared, examined and certified to by me and 
that the cost thereof, amounting to $110.70, was paid 
to me by R. J. Boryer, attorney for defendant and 
appellant herein. 

IN WITNESS WHEREOF I have hereunto set 
my hand and affixed the seal of this court at Valdez, 
Alaska, this 18th day of December, A. D. 1913. 

[Seal] ARTHUR LANG, 

Clerk. [246] 
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In the District Court for the Territory of Alaska, 
Third Division. 


ING Ooa: 
JOHN PEDRIN, 
Plaintiff, 
VS. 
THE BEATSON COPPER COMPANY, a Corpo- 
ration, 
Defendant. 


Amended Praecipe for Transcript. 
To the Clerk of the Above-entitled Court: 

You will please make, certify and transmit forth- 
with to the United States Circuit Court of Appeals 
for the Ninth Judicial Circuit, at San Francisco, a 
copy of the record in the above-entitled cause as a 
return to the Writ of Error herebefore sued out of 
said Circuit Court of Appeals to review the judg- 
ment in said cause, consisting of the following files 
and records and proceedings in said cause: 
Complaint. 

Answer. 

Motion for Nonsuit. . 

Minute Order Denying Motion for Nonsuit, Excep- 
tion Taken and Allowed. 

Motion for Directed Verdict. 

Minute Order Denying Same and Exception Taken 
and Allowed. 

Defendant’s Requested Instructions. 

Verdict. 

Judgment. 
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Defendant’s Exceptions to Court’s Instructions to 
Jury. 

Motion for Judgment for Defendant Notwithstand- 
ing Judgment for Plaintiff. 

Order Overruling Same. 

Motion for New Trial. 

Order Overruling Same. 

Stipulation and Order Extending Time to Settle 
Bill of Exceptions, With Certificate. [247] 

Order Settling and Allowing Bill of Exceptions. 

Certificate of Judge to Bill of Exceptions. 

Petition for Writ of Error. 

Order Allowing Writ of Error. 

Assignment of Errors. 

Bond for Costs and Supersedeas on Writ of Error. 

Writ of Error and Copy. 

Citation and Copy of Citation. 

Acceptance of Service of Papers on Writ of Error. 

This Praecipe. 

R. J. BORYER, 
Attorney for Defendant. 


Filed in the District Court, Territory of Alaska, 
Third Division. Dec. 18,1913. Arthur Lang, Clerk. 
By T. P. Geraghty, Deputy. [248] 


[Endorsed]: No. 2360. United States Circuit 
Court of Appeals for the Ninth Circuit. The Beat- 
son Copper Company, a Corporation, Plaintiff in 
Jtrror, vs. John Pedrin, Defendant in Error. Tran- 
script of Record. Upon Writ of Error to the United 
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States District Court of the Territory of Alaska, 
Third Division. 
Received and filed December 27, 1913. 
FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 


